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	Shervin v. Partners Healthcare Sys., 804 F.3d 23, 2015 U.S. App. LEXIS 17688, 98 Fed. R. Evid. Serv. (CBC) 922 [image: ]

	
	[image: ] Followed by: 804 F.3d 23 p.47
See DeCaro v. Hasbro, Inc., 580 F.3d 55, 61 (1st Cir. 2009).  ... We review for abuse of discretion the particular wording chosen to convey a concept to the jury. See Testa v. Wal-Mart Stores, Inc., 144 F.3d 173, 175 (1st Cir. 1998). That inquiry focuses on whether the instruction "adequately illuminate[d] the law applicable to the controverted issues in the case without unduly complicating matters or misleading the jury." Id.; see Davis v. Rennie, 264 F.3d 86, 108 (1st Cir. 2001). (HN19)

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: Oct. 9, 2015 | Headnotes:: HN19
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	Davis v. Coakley, 802 F.3d 128, 2015 U.S. App. LEXIS 16657 [image: ]

	
	[image: ] Cited by: 802 F.3d 128 p.131
... Davis v. Rennie,  264 F.3d 86,  93-95(1st Cir. 2001) . Appellant has incorporated much of our accounting of these facts in the complaint. In August 1996, Jason filed suit under  42 U.S.C. § 1983  and the  Massachusetts  Civil Rights Act,  Mass. Gen. Laws ch. 12, § 11I , alleging that the mental health care workers (and their supervisors) violated his civil rights.  The jury found for Davis against the six mental health care workers and the nurse, 2 The six healthcare workers were Phillip Bragg, ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: Sept. 18, 2015 | Headnotes:: HN4, HN37, HN38
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	Fresenius Med. Care Holdings, Inc. v. United States, 763 F.3d 64, 2014 U.S. App. LEXIS 15536, 114 A.F.T.R.2d (RIA) 5688, 2014-2 U.S. Tax Cas. (CCH) P50416 [image: ]

	
	[image: ] Cited by: 763 F.3d 64 p.73
... claims of instructional error not seasonably advanced in the trial court are waived and cannot be broached for the first time on appeal.  See, e.g.,  Ji v. Bose Corp .,  626 F.3d 116 ,  125  (1st Cir. 2010) ;  Muñiz v. Rovira ,  373 F.3d 1 ,  6-7  (1st Cir. 2004) ;  Davis v. Rennie,  264 F.3d 86,  100(1st Cir. 2001) ;  Wells Real Estate, Inc. v. Greater Lowell Bd. of Realtors ,  850 F.2d 803 ,  809  (1st Cir. 1988) .  So it is here. 7 To be sure, we have some highly circumscribed discretion  ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: Aug. 13, 2014 | Headnotes:: HN26

	
	

	4.
	Gemini Investors, Inc. v. Ameripark, Inc., 643 F.3d 43, 2011 U.S. App. LEXIS 12700 [image: ]

	
	[image: ] Cited by: 643 F.3d 43 p.48
...  and Gemini seem to agree that the fact that a general verdict was entered will not prevent an improper instruction from resulting in a new trial unless this court can be reasonably sure that the jury relied on an alternative, permissible basis in reaching its verdict.  See  Gillespie v. Sears, Roebuck & Co .,  386 F.3d 21 ,  29-31  (1st Cir. 2004) ;  Davis v. Rennie,  264 F.3d 86,  105-06(1st Cir. 2001) .  Because we reject Gemini's contention that the instructions were flawed,  we need not  ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: June 23, 2011 | Headnotes:: HN17

	
	

	5.
	Rodriguez-Garcia v. Miranda-Marin, 610 F.3d 756, 2010 U.S. App. LEXIS 12636 [image: ]

	
	[image: ] Cited by: 610 F.3d 756 p.772
... direct or indirect theory of liability. Where a general verdict or special verdict question encompasses multiple claims or multiple theories of liability, one of which is unsupported by the evidence or otherwise defective, "a new trial is usually warranted."  See  Mass. Eye & Ear Infirmary v. QLT Phototherapeutics, Inc .,  552 F.3d 47 ,  73  (1st Cir. 2009) ;  see also  Davis v. Rennie,  264 F.3d 86,  105-06(1st Cir. 2001) . However, this rule is "by no means rigid;" instead, "we apply a generous  ...

	
	Discussion: [image: ] | Court: 1st Cir. P.R. | Date: June 21, 2010 | Headnotes:: HN17
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	Butynski v. Springfield Terminal Ry., 592 F.3d 272, 2010 U.S. App. LEXIS 1453 [image: ]

	
	[image: ] Cited by: 592 F.3d 272 p.276
... We will not overturn either the lower court's decision to instruct on an issue or its eschewal of judgment as a matter of law unless, at a bare minimum, the record reveals an insufficient evidentiary basis for the decision.  See, e.g.,  Davis v. Rennie,  264 F.3d 86,  108-09(1st Cir. 2001)  (jury instruction);  Zimmerman ,  262 F.3d at 75  (judgment as a matter of law). Here, the congruence of these standards is patent. In the last analysis, each claim of error depends on a showing that the  ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: Jan. 22, 2010 | Headnotes:: HN20
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	Meuser v. Fed. Express Corp., 564 F.3d 507, 2009 U.S. App. LEXIS 9427, 28 I.E.R. Cas. (BNA) 1793 [image: ]

	
	[image: ] Cited by: 564 F.3d 507 p.516
... ,  cert. denied ,  513 U.S. 868 ,  115 S. Ct. 188 ,  130 L. Ed. 2d 122  (1994) (internal citations modified);  see also  Davignon v. Hodgson ,  524 F.3d 91 ,  112  (1st Cir. 2008) ;  Davis v. Rennie,  264 F.3d 86(1st Cir. 2001) ;  Haufler v. Zotos ,  446 Mass. 489 ,  845 N.E.2d 322 ,  335  (Mass. 2006) . Appellant argues that the district court mischaracterized the incidents as (a collection of minor, possibly harassing incidents [which] cannot be sufficient to satisfy the definition of threatening  ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: May 4, 2009 | Headnotes:: HN24

	
	

	8.
	Mendez-Matos v. Municipality of Guaynabo, 557 F.3d 36, 2009 U.S. App. LEXIS 3702 [image: ]

	
	[image: ] Distinguished by: 557 F.3d 36 p.54
For example, "particularly egregious conduct that results in relatively low actual damages can support a higher ratio than conduct that is less reprehensible." Romano, 233 F.3d at 655 (internal quotation marks and citation omitted); see BMW, 517 U.S. at 582. We do not have that situation here. Although the Mayor's conduct was reprehensible, it was not "particularly egregious" in comparison to defendants' conduct in other cases supporting substantial punitive awards.  ... See, e.g., Davis, 264 F.3d at 91, 117 (repeated punching of mental patient); Casillas-Diaz, 463 F.3d at 82 (suspect beaten unconscious by police); Romano, 233 F.3d at 673 (intentional violation of anti-discrimination law).  (HN38)
Although Mendez-Ayala argues that this Court has upheld far larger punitive awards, the facts in those cases differ in critical respects from the facts here. For example, we have affirmed large punitive awards where the plaintiff suffered significant physical injury. In Davis, where we affirmed a punitive damages award of over $ 1 million, the plaintiff was thrown to the ground and repeatedly punched in the head. Davis, 264 F.3d at 94; see also  Casillas-Diaz, 463 F.3d at 86. Where we have approved large awards in the absence of violence, the conduct at issue was typically intentional or malicious, such as discrimination.  (HN38)
[image: ] Followed by: 557 F.3d 36 p.52
We review de novo the district court's determination of the constitutionality of the jury's punitive damages award. Cooper Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 436, 121 S. Ct. 1678, 149 L. Ed. 2d 674 (2001); Davis, 264 F.3d at 116. De novo review is appropriate here because a punitive award implicates constitutional questions of due process.  (HN26,HN34,HN37)
As the Supreme Court has repeatedly stated, and as we have long recognized,  the degree of reprehensibility is the most important guidepost in the BMW test. State Farm, 538 U.S. at 419; Casillas-Diaz, 463 F.3d at 85; Davis, 264 F.3d at 116. In measuring the reprehensibility of a defendant's conduct, the Supreme Court has instructed us to consider whether: (HN3)
BMW, 517 U.S. at 583.  ... In the case of section 1983, however, Congress did not address damage awards; therefore, we compare the present award with awards we have permitted in similar section 1983 suits. Davis, 264 F.3d at 117 (citing Zimmerman, 262 F.3d at 82).  (HN38)
[image: ] Cited by: 557 F.3d 36 p.47
... .  We have regularly applied this due process limit to punitive damage awards under federal law, particularly in  section 1983  actions.  See, e.g.,  Bisbal-Ramos v. City of Mayagez ,  467 F.3d 16 ,  27  (1st Cir. 2006)  ( section 1983 );  Davis v. Rennie,  264 F.3d 86,  116(1st Cir. 2001)  (same);  Romano v. U-Haul Intern .,    233 F.3d 655 ,  672  (1st Cir. 2000)  (Title VII). During the course of the trial, the district court ruled that the federal right at issue in the  section 1983  action  ...

	
	Discussion: [image: ] | Court: 1st Cir. P.R. | Date: Feb. 24, 2009 | Headnotes:: HN3, HN26, HN34, HN35, HN37, HN38
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	Mass. Eye & Ear Infirmary v. QLT Phototherapeutics, Inc., 552 F.3d 47, 2009 U.S. App. LEXIS 560 [image: ]

	
	[image: ] Cited by: 552 F.3d 47 p.73
... On the contrary, we have consistently recognized that a jury is "likely to prefer a better supported theory to one less supported," and consequently, we  apply a generous harmless error analysis in order to determine whether it is reasonably likely that the jury in fact relied on a theory with adequate evidentiary support.  Gillespie ,  386 F.3d at 30  ( citing  Davis v. Rennie,  264 F.3d 86,  106(1st Cir. 2001)) .  The litmus test of such a harmless error review is whether the appellant was  ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: Jan. 12, 2009 | Headnotes:: HN16, HN17
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	Casillas-Diaz v. Officer Romualdo Palau, 463 F.3d 77, 2006 U.S. App. LEXIS 23740 [image: ]

	
	[image: ] Followed by: 463 F.3d 77 p.85
In evaluating the reasonableness of a punitive damage award ancillary to a violation of section 1983, we consider "(1) the degree of reprehensibility of a defendant's conduct; (2) the ratio between punitive and actual and potential damages; and (3) a comparison of the punitive damages figure and other civil and criminal penalties imposed for comparable conduct." Davis v. Rennie, 264 F.3d 86, 116 (1st Cir. 2001) (quoting Romano v. U-Haul Int'l, 233 F.3d 655, 672-73 (1st Cir. 2000)). We will not disturb such an award "unless we find it certain that the amount in question exceeds that necessary to punish and deter the alleged misconduct." Borges Colon, 438 F.3d at 21 (citation and internal quotation marks omitted).  (HN38)
To add fuel to the fire, a punitive damage award may be "justified not only by defendants' actions on [the date in question] but also by their subsequent behavior." Davis, 264 F.3d at 115 (quoting Hall v. Ochs, 817 F.2d 920, 927 (1st Cir. 1987)). Here, the jury reasonably could have concluded that the subsequent filing of felony charges against Casillas and Lopez demonstrated the officers' improper motives and callous indifference to the plaintiffs' rights.  Comparing the testimony of the defendants with that of the plaintiffs' witnesses, "a factfinder might infer that the stark clash could not have resulted from innocent misrecollection and that its intentional quality intensified any need the jury may have found for punishment and deterrence." Id. at 116 (quoting Hall, 817 F.2d at 928). (HN34)
In drafting section 1983, Congress did not make any reference to the quantum of damages.  ... We may, therefore, consider awards in similar cases to help determine if particular punitive damages in a given case appear excessive. See Davis, 264 F.3d at 117. (HN38)
A canvass of punitive damage awards upheld in comparable section 1983 cases makes it nose-on-the-face plain that the punitive damages granted in this case are not out of line. See, e.g., Estate of Moreland v. Dieter, 395 F.3d 747, 751 (7th Cir. 2005) (approving award of $ 27,500,000 in punitive damages in an excessive force case); Davis, 264 F.3d at 116-17 (affirming award of $ 1,025,000 in punitive damages in excessive force case);  Gutierrez-Rodriguez v. Cartagena, 882 F.2d 553, 581 (1st Cir. 1989) (upholding a punitive damage award of $ 600,000); see also Nydam, 948 F.2d at 811 (characterizing as "restrain[ed]" an award of $ 65,000 in compensatory damages and $ 200,000 in punitive damages for excessive force). In fine, there is no indication that the last BMW factor undermines the integrity of the present punitive damage award. (HN37,HN38)
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	Rodriguez-Marin v. Rivera-Gonzalez, 438 F.3d 72, 2006 U.S. App. LEXIS 3658, 152 Lab. Cas. (CCH) P60149 [image: ]

	
	[image: ] Cited by: 438 F.3d 72 p.85
...  compensatory damages to plaintiff's family, and $ 250,000 in punitive damages);  see also  Tapalian  v.  Tusino ,  377 F.3d 1 ,  8-9  (1st Cir. 2004)  (upholding an award $ 58,843 in compensatory damages and $ 150,000 in punitive damages);  Davisv.Rennie,  264 F.3d 86,  117(1st Cir. 2001)  (awarding punitive damages of about one million dollars, ten times the amount of compensatory damages);  Romano ,  233 F.3d at 673  (awarding punitive damages nineteen times greater than compensatory damages). V. ...

	
	Discussion: [image: ] | Court: 1st Cir. P.R. | Date: Feb. 16, 2006 | Headnotes:: HN37, HN38
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	Torres-Rivera v. O'Neill-Cancel, 406 F.3d 43, 2005 U.S. App. LEXIS 7601 [image: ]

	
	[image: ] Explained by: 406 F.3d 43 p.54
[image: ] Cited by: 406 F.3d 43 p.51
... Rivera  v.  Rhode Island ,  402 F.3d 27 ,  34  (1st Cir. 2005) .  As  Martinez  explains, the  DeShaney  substantive due process rule  6 As we recognized in  Davisv.Rennie,  264 F.3d 86(1st Cir. 2001) , a "set of unique rules has developed" for involuntarily committed mental patients.  Id.  at 98  (quoting  Hasenfus  v.  LaJeunesse ,  175 F.3d 68 ,  71  (1st Cir. 1999)) .  does not apply where it is an on-duty police officer acting under color of law whose violence causes the injury.  ...

	
	Discussion: [image: ] | Court: 1st Cir. P.R. | Date: May 3, 2005 | Headnotes:: HN3, HN30, HN31, HN34

	
	

	13.
	Baron v. Suffolk County Sheriff's Dep't, 402 F.3d 225, 2005 U.S. App. LEXIS 4964, 151 Lab. Cas. (CCH) P59996 [image: ]

	
	[image: ] Cited by: 402 F.3d 225 p.243
...  it is impossible to tell whether consideration of the improperly submitted claims may have affected the verdict."    Lattimore  v.  Polaroid Corp.   99 F.3d 456 ,  468  (1st Cir. 1996) .  Although we have previously considered the possibility that a party forfeited a claim based on this rule by failing to request a special verdict,  see    Davisv.Rennie,  264 F.3d 86,  106-07(1st Cir. 2001) , we recently rejected the application of plain error review in this context.  See    Gillespie  v. ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: Mar. 29, 2005 | Headnotes:: HN36
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	Gillespie v. Sears, Roebuck & Co., 386 F.3d 21, 2004 U.S. App. LEXIS 20887, CCH Prod. Liab. Rep. P17164 [image: ]

	
	[image: ] Cited by: 386 F.3d 21 p.30
... Our own approach is by no means rigid. Recognizing that a jury is likely to prefer a better supported theory to one less supported, we have generously applied the harmless error concept to rescue verdicts where we could be  reasonably sure  that the jury in fact relied upon a theory with adequate evidentiary support.  See  Davis v. Rennie,  264 F.3d 86,  106(1st Cir. 2001) ,  cert. denied ,  535 U.S. 1053 ,  152 L. Ed. 2d 820  (2002) ;  Brochu v. Ortho Pharm. Corp. ,  642 F.2d 652 ,  662  (1st  ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: Oct. 6, 2004 | Headnotes:: HN16, HN17
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	Tapalian v. Tusino, 377 F.3d 1, 2004 U.S. App. LEXIS 15252, 64 Fed. R. Serv. (Callaghan) 1269 [image: ]

	
	[image: ] Followed by: 377 F.3d 1 p.8
Finally, Tusino contends that the evidence adduced at trial does not support the great disparity between the $ 58,843 compensatory damages award and the $ 150,000 punitive damages award. In assessing the reasonableness of a punitive damages award, we consider (i) the degree of reprehensibility of the defendant's conduct; (ii) the ratio between the punitive damages and the actual and potential damages; and (iii) the comparison between the punitive damages figure and other civil and criminal penalties imposed for comparable conduct. See Davis v. Rennie, 264 F.3d 86, 116 (1st Cir. 2001).  (HN38)
In assessing the reasonableness of a punitive damages award, we consider (i) the degree of reprehensibility of the defendant's conduct; (ii) the ratio between the punitive damages and the actual and potential damages; and (iii) the comparison between the punitive damages figure and other civil and criminal penalties imposed for comparable conduct. See Davis v. Rennie, 264 F.3d 86, 116 (1st Cir. 2001).  ... The first criterion (reprehensibility) is by far "the most important indicium," id., and, after careful consideration, we have no hesitation in concluding that the prolonged personal vendetta Tusino conducted against Tapalian for having rejected Tusino's requests amply demonstrates the requisite degree of reprehensibility.  (HN38)
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	Limone v. Condon, 372 F.3d 39, 2004 U.S. App. LEXIS 11577 [image: ]

	
	[image: ] Cited by: 372 F.3d 39 p.48
... 925  (1st Cir. 1987) .  General statements of the law are capable of conveying fair warning.  See  United States v. Lanier ,  520 U.S. 259 ,  270-71 ,  137 L. Ed. 2d 432 ,  117 S. Ct. 1219  (1997) ;  Davis v. Rennie,  264 F.3d 86,  114(1st Cir. 2001) ,  cert. denied ,  535 U.S. 1053 ,  152 L. Ed. 2d 820 ,  122 S. Ct. 1909  (2002) .  It follows logically that, in some situations, "a general constitutional rule already identified in the decisional law may apply with obvious clarity to the specific  ...
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	Acevedo-Garcia v. Monroig, 351 F.3d 547, 2003 U.S. App. LEXIS 24475, 149 Lab. Cas. (CCH) P59820 [image: ]

	
	[image: ] Cited by: 351 F.3d 547 p.570
... . Our previous cases reflect a marked reluctance to find plain error in civil cases: "Especially in a civil case this is a very hard test to meet because over and above plain error, it requires a showing both of prejudice and a miscarriage of justice or something of this magnitude."  Fraser v. Major League Soccer, L.L.C. ,  284 F.3d 47 ,  62  (1st Cir. 2002)  (citing  Davis v. Rennie,  264 F.3d 86,  100-01(1st Cir. 2001),   cert. denied ,  537 U.S. 885 ,  154 L. Ed. 2d 144 ,  123 S. Ct. 118  ...
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	Acevedo-Garcia v. Vera Monroig, 2003 U.S. App. LEXIS 17168, 56 Fed. R. Serv. 3d (Callaghan) 971 [image: ]
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... . Our previous cases reflect a marked reluctance to find plain error in civil cases: "Especially in a civil case this is a very hard test to meet because over and above plain error, it requires a showing both of prejudice and a miscarriage of justice or something of this magnitude."  Fraser v. Major League Soccer, L.L.C. ,  284 F.3d 47 ,  62  (1st Cir. 2002)  (citing  Davis v. Rennie,  264 F.3d 86,  100-01(1st Cir. 2001) ,  cert. denied ,    537 U.S. 885 ,  154 L. Ed. 2d 144 ,  123 S. Ct. 118  ...
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	Primus v. Galgano, 329 F.3d 236, 2003 U.S. App. LEXIS 9803 [image: ]

	
	[image: ] Cited by: 329 F.3d 236 p.245
...   Perez v. Volvo Car Corp. ,  247 F.3d 303 ,  318-19  (1st Cir. 2001)  (review of denial of  Rule 59(e)  motion for altering or amending judgment typically under abuse of discretion, but errors of law subject to de novo review),  with    Davis v. Rennie,  264 F.3d 86,  100(1st Cir. 2001)  (plain error review for limited exceptions when appellant fails  to adhere to  Rule 51 's demand that objections to jury instructions be made before the jury retires).  Whatever the appropriate characterization  ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: May 21, 2003 | Headnotes:: HN36
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	Jarrett v. Town of Yarmouth, 331 F.3d 140, 2003 U.S. App. LEXIS 8606 [image: ]

	
	[image: ] Cited by: 331 F.3d 140 p.146
...  general guidance to courts reviewing qualified immunity determinations: A court required to rule upon the qualified immunity issue must consider this threshold question: Taken in the light most favorable to the party asserting the injury, do the facts alleged show the officer's conduct violated a constitutional right? This must be the initial inquiry. "A district court's denial of qualified immunity is a legal question that we review de novo."  Davis v. Rennie,  264 F.3d 86,  113(1st Cir. 2001) ...
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	Jarrett v. Town of Yarmouth, 309 F.3d 54, 2002 U.S. App. LEXIS 22354 [image: ]

	
	[image: ] Cited by: 309 F.3d 54 p.61
...  While courts normally determine whether qualified immunity is available prior to trial, there are cases where a jury needs to resolve crucial factual questions before a court can resolve the qualified immunity question. Whether an officer is entitled to qualified immunity is a question of law, to be determined by the courts.   Starlight Sugar, Inc. v. Soto ,  253 F.3d 137 ,  141  (1st Cir. 2001) .  We therefore review the question  de novo .   Davis v. Rennie,  264 F.3d 86,  113(1st Cir. 2001) ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: Oct. 25, 2002 | Headnotes:: HN26

	
	

	22.
	Chestnut v. City of Lowell, 305 F.3d 18, 2002 U.S. App. LEXIS 19625, 147 Lab. Cas. (CCH) P59650 [image: ]

	
	[image: ] Cited in Dissenting Opinion at: 305 F.3d 18 p.25
[image: ] Cited by: 305 F.3d 18 p.20
...  a "miscarriage of justice." Until today, we have reserved that label for "extraordinary" cases.  Teamsters, Local No. 59 v. Superline Transp. Co. ,  953 F.2d 17 ,  21  (1st Cir. 1992) .  Indeed, it appears that we have never before found a miscarriage of justice in a civil case involving faulty jury instructions.  See   Davis v. Rennie,  264 F.3d 86,  100-01(1st Cir. 2001) .  The circumstances of this case give us no reason to depart from that settled practice. Therefore, I respectfully dissent.  ...

	
	Discussion: [image: ] | Court: 1st Cir. Mass. | Date: Sept. 20, 2002 | Headnotes:: HN21
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	Howard v. Antilla, 294 F.3d 244, 2002 U.S. App. LEXIS 12851, 30 Media L. Rep. (BNA) 1936 [image: ]

	
	[image: ] Cited by: 294 F.3d 244 p.251
... , we find that the circumstances presented by this case are a far cry from satisfying that miserly standard.  See   Merchant ,  740 F.2d at 89-90  (reasoning that "a number considerations" point to some tolerance of inconsistency in civil verdicts);  cf.   Davis v. Rennie,  264 F.3d 86,  100-01(1st Cir. 2001)  (noting that no known decision of this circuit has found plain error in a civil case).   See   Maher v. Hyde ,  272 F.3d 83 ,  86  (1st Cir. 2001)  ("Federal courts do not issue advisory  ...
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	Wilson v. Town of Mendon, 294 F.3d 1, 2002 U.S. App. LEXIS 11810 [image: ]

	
	[image: ] Cited by: 294 F.3d 1 p.14
... It is settled in this Circuit that an officer may be liable for failing to intervene in appropriate circumstances to protect a detainee from the excessive use of force by a fellow officer.  Gadreault ,  923 F.2d at 207  n.3 . However, in  Gadreault , this Court found no liability where an attack "was over in a matter of seconds," because the defendant officers "did not  have a realistic opportunity to intercede."  Davis v. Rennie,  264 F.3d 86,  98n.10 (1st Cir. 2001)  (discussing  Gadreault  ...
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Applying this analysis to Commey, civilly committed persons have a diminished expectation of privacy.  ... Both the Supreme Court and First Circuit have compared the liberty interests of civilly committed persons to those of pretrial detainees. See Youngberg v. Romeo, 457 U.S. 307, 320, 102 S. Ct. 2452, 73 L. Ed. 2d 28 (1982); Davis v. Rennie, 264 F.3d 86, 102, 108 (1st Cir. 2001) (applying to civilly committed persons the legal standard for Fourth Amendment seizure claims brought by pretrial detainees).  (HN12)

	
	Discussion: [image: ] | Court: D. Mass. | Date: May 21, 2012 | Headnotes:: HN12

	
	

	63.
	Sovereign Bank v. Sturgis, 863 F. Supp. 2d 75, 2012 U.S. Dist. LEXIS 38860 [image: ]

	
	[image: ] Followed by: 863 F. Supp. 2d 75 p.87
The Sturgises allege that Sovereign's actions, from default to foreclosure (including the unlawful setoff) constitute violations of the Massachusetts Civil Rights Act, G.L. c. 12, § 11I ("MCRA").  To prevail under the MCRA, the Sturgises must prove that "(1) their exercise or enjoyment of rights secured by the Constitution or laws of either the United States or of the Commonwealth, (2) have been interfered with, or attempted to be interfered with, and (3) that the interference or attempted interference was by 'threats, intimidation, or coercion.'" Davis v. Rennie, 264 F.3d 86, 111 (1st Cir. 2001) (quoting Swanset Dev. Corp. v. City of Taunton, 423 Mass. 390, 668 N.E.2d 333, 337 (Mass. 1996)). The Massachusetts Supreme Judicial Court has defined the operative terms in the third prong of the test as follows: (HN23)
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...  precedent, "a police officer has a duty to act when he sees another officer using excessive force against an arrestee or pretrial detainee if the officer could realistically prevent that force and had sufficient time to do so."  Davis v. Rennie,  264 F.3d 86,  113(1st Cir. 2001) .  Furthermore, the  First Circuit  has suggested that this principle applies with equal force to corrections officers.  Id . 98 n.9  ("For the same reason, at least one court has held that a prison guard must intervene  ...
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... Fed.R.Civ.P. Rule 49(b) ");  see also  Kosmynka v. Polaris Industries, Inc. ,  462 F.3d 74 ,  85  (2nd Cir. 2006)  ("the step needed to preserve an objection to an inconsistent verdict depends on the type of verdict employed");  see, e.g.,  Davis v. Rennie,  264 F.3d 86,  104-105(1st Cir. 2001) . Here, as explained in footnote 12, the verdict form was neither a special verdict nor a general verdict with answers to interrogatories under  Rule 49(b), Fed. R. Civ. P.  (" Rule 49(b) ").  See  Merchant  ...
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As regards the State Defendants' duty to intervene, the Court agrees with Mr. Widi that under First Circuit precedent, "a police officer has a duty to act when he sees another officer using excessive force against an arrestee or pretrial detainee if the officer could realistically prevent that force and had sufficient time to do so." Davis, 264 F.3d at 113. Furthermore, the First Circuit has suggested that this principle applies with equal force to corrections officers. Id. ("For the same reason, at least one court has held that a prison guard must intervene when another guard uses excessive force against a prisoner"). At the same time, "the 'failure to intervene' rule applies only when an officer has 'a realistic opportunity to intercede.'" Farrah v. Gondella, 725 F. Supp. 2d 238, 246 (D. Mass. 2010) (quoting Davis, 264 F.3d at 98 n.10). (HN30,HN31)
As regards the State Defendants' duty to intervene, the Court agrees with Mr. Widi that under First Circuit precedent, "a police officer has a duty to act when he sees another officer using excessive force against an arrestee or pretrial detainee if the officer could realistically prevent that force and had sufficient time to do so." Davis, 264 F.3d at 113. Furthermore, the First Circuit has suggested that this principle applies with equal force to corrections officers. Id. ("For the same reason, at least one court has held that a prison guard must intervene when another guard uses excessive force against a prisoner"). At the same time, "the 'failure to intervene' rule applies only when an officer has 'a realistic opportunity to intercede.'" Farrah v. Gondella, 725 F. Supp. 2d 238, 246 (D. Mass. 2010) (quoting Davis, 264 F.3d at 98 n.10). (HN30)
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...  is somewhat ambiguous, subsequent authorities have held that normally lawful restraint may constitute coercion under the MCRA if the causation requirement is met—in other words, if such restraint is applied in order to cause the plaintiff to give up his constitutional rights.  See  Davis v. Rennie,  264 F.3d 86,  112(1st Cir. 2001)  (restraint of mental health patient by employees was coercion where it furthered constitutionally prohibited beating);  Bullock v. City of Bos. ,  1990 U.S. Dist.  ...
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The complaint does not describe McNeil as participating in the attack. "'An officer who is present at the scene and who fails to take reasonable steps to protect the victim of another officer's use of excessive force [however] can be held liable under section 1983 for his nonfeasance.'" Davis v. Rennie, 264 F.3d 86, 98 (1st Cir. 2001) (quoting Gaudreault, 923 F.2d at 207). A non-participating defendant can only be found liable pursuant to section 1983 if: 1) "he or she was present when excessive force was used"; 2) he or she "observed the use of excessive force"; 3) he or she "was in a position where he or she could realistically prevent that force"; and 4) he or she "had sufficient time to do so." Davis, 264 F. 3d at 102. (HN30)
If the use of force is deemed unconstitutional, and it is proven that McNeil was present at the scene, the key determination then is whether McNeil was in a position where he could realistically prevent the force and whether he had sufficient time to do so. See Davis, 264 F. 3d at 102. In making that determination courts look at the duration of the attack and the proximity of the officer to the attack. See Davis, 264 F. 3d at 104 (jury reasonably could have found that the defendants, who were within three feet of the plaintiff's head, had time and opportunity to intervene in attack involving five punches to the plaintiff's head); cf. Gaudreault, 923 F.2d at 207 (the defendants not within direct proximity of the plaintiff had no "realistic opportunity" to prevent attack lasting "a matter of seconds"). (HN30)
If the use of force is deemed unconstitutional, and it is proven that McNeil was present at the scene, the key determination then is whether McNeil was in a position where he could realistically prevent the force and whether he had sufficient time to do so. See Davis, 264 F. 3d at 102. In making that determination courts look at the duration of the attack and the proximity of the officer to the attack. See Davis, 264 F. 3d at 104 (jury reasonably could have found that the defendants, who were within three feet of the plaintiff's head, had time and opportunity to intervene in attack involving five punches to the plaintiff's head); cf. Gaudreault, 923 F.2d at 207 (the defendants not within direct proximity of the plaintiff had no "realistic opportunity" to prevent attack lasting "a matter of seconds"). (HN30)
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Although the holding in Longval is somewhat ambiguous, subsequent authorities have held that normally lawful restraint may constitute coercion under the MCRA if the causation requirement is met—in other words, if such restraint is applied in order to cause the plaintiff to give up his constitutional rights.  ... See Davis v. Rennie, 264 F.3d 86, 112 (1st Cir. 2001) (restraint of mental health patient by employees was coercion where it furthered constitutionally prohibited beating); Bullock v. City of Bos., 1990 U.S. Dist. LEXIS 12698, 1990 WL 150017, at *2 (D. Mass. Sep. 20, 1990) (refusal by nurse to treat sick inmate was coercion if in furtherance of constitutional deprivations); Langton v. Sec'y of Pub. Safety, 37 Mass. App. Ct. 15, 636 N.E.2d 299 (Mass. App. Ct. 1994) (involuntary psychological examination of inmate satisfied coercive conduct element of MCRA if intended to compel his silence); LeMay v. Dubois, 1998 Mass. Super. LEXIS 322, 1998 WL 151174, at *1 (Mass. Super. Ct. Mar. 23, 1998) (disciplinary action against prisoner satisfied coercive conduct element if meant to chill further complaint).  (HN27)
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"An officer who is present at the scene and who fails to take reasonable steps to protect the victim of another officer's use of excessive force can be held liable under section 1983 for his nonfeasance." Davis v. Rennie, 264 F.3d 86, 98 (1st Cir. 2001) (internal quotations and citations omitted). The appearing defendants argue that, because a shoot-out occurred during the execution of a warrant, there was a "chaotic circumstance" to which the officers on the scene responded reasonably. (Docket No. 58 at 12.)  (HN31)
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The court cannot, however, so conclude as a matter of law. Unlike the incidents in Rennie and Gaudreault that were over in "a matter of seconds", 264 F. 3d at 98 n.10; 923 F.2d at 207 n.3, see also Wilson, 294 F.3d at 14 (same, "only a few seconds"), here the confrontation endured for an estimated ten minutes. Similarly, the court cannot say as a matter of law that a reasonable jury could not find that excessive force was used, singly or jointly, by the defendants. Compare Roy v. Inhabitants of City of Lewiston, 42 F.3d 691, 695 (1st Cir. 1994) (while a jury could have rationally found that the officer could have done a better job in subduing an armed and defiant plaintiff, "in our view a jury could not find that [the officer's] conduct was so deficient that no reasonable officer could have made the same choice [of resorting to deadly force]."). (HN31)
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... A police officer has a duty to intervene in cases in which a fellow officer uses excessive force because his office carries with it an affirmative duty to act. Intervention is not required if the officers did not have a realistic opportunity to intervene. "a police officer has a duty to intervene in cases in which a fellow officer uses excessive force because his office carries with it an affirmative duty to act."  Davis v. Rennie,264 F.3d 86,  114(1st Cir. 2001) . Immunity, however, still  ...
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 . (footnote omitted).  Davis, 264 F.3d at 101 ("In Hasenfus, we …. discussed in passing the rights of involuntarily committed mental patients and prisoners when their caretakers fail to act, stating descriptively that liability 'arises under section 1983 if the plaintiff shows that the inaction was malicious or reflected the official's 'deliberate indifference,' to the welfare of the prisoner or inmate.' Id. at 71 (citing Farmer v. Brennan, 511 U.S. 825, 837, 114 S. Ct. 1970, 128 L. Ed. 2d 811 (1994)."). (HN4)

	
	Discussion: [image: ] | Court: Dist. Maine | Date: June 5, 2009 | Headnotes:: HN4, HN26

	
	

	77.
	Harriman v. Couny, 2009 U.S. Dist. LEXIS 53129 [image: ]

	
	[image: ] Cited by: 
... Calderon-Ortiz v. Laboy-Alvarado ,  300 F.3d 60 ,  63-64  (1st Cir. 2002) .  In  Davis v. Rennie , it approved using the  Fourth Amendment  --objective reasonableness standard for an excessive force claim brought by an involuntarily committed mental patient.  264 F.3d 86,  108(1st Cir. 2001) .  In  O'Connor v. Huard ,  117 F.3d 12  (1st Cir. 1997) , it approved  Fourteenth Amendment  substantive due process analysis for a pretrial detainee's claim concerning conditions of confinement: Prior to  ...
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... Calvi v. Knox County,  470 F. 3d 422 ,  428  (1st Cir. 2006) ("a bystander officer who has a realistic opportunity to prevent the use of excessive force by a fellow officer may in certain circumstances be held liable for failure to intervene.");  Davis v. Rennie,264 F. 3d 86,  98(1st Cir. 2001) ("police officers have a duty to intervene when they see another officer use excessive force against a pretrial detainee.").  These  cases show that Plaintiffs' allegations set forth a plausible entitlement  ...
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... Due Process Clause of the Fourteenth Amendment , but applying the  Eighth Amendment  "deliberate indifference" standard to pre-trial detainee's failure-to-protect claim). Nevertheless, " [t]he  strand of substantive due process jurisprudence primarily at issue here,"  Davis v. Rennie,264 F.3d 86,  97(1st Cir. 2001) ,  cert. denied,   535 U.S. 1053 ,  122 S. Ct. 1909 ,  152 L. Ed. 2d 820  (2002) , that is, the duty of the state to protect those that it has confined, recognizes in various ways  ...
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...  involves putting in fear for the purpose of compelling or deterring conduct . . . ['Coercion' involves] 'the application to another of such force, either physical or moral, as to constrain [a person] to do against his will something he would not otherwise have done.'"  Davis v. Rennie,264 F.3d 86,  111(1st. Cir. 2001) .  See also  Planned Parenthood League of Mass., Inc. v. Blake,   417 Mass. 467 ,  474-75 ,  631 N.E.2d 985   (1994) .  Brown was threatened with arrest if he did not waive his  ...
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This standard is refined according to the category of case at hand. "[W]hen authorities use force to put down a prison disturbance," Hudson, 503 U.S. at 6, the standard becomes "whether force was applied in a good faith effort to maintain or restore discipline or maliciously and sadistically for the very purpose of causing harm." Whitley, 475 U.S. at 320-21.  ... The second standard is the appreciably lower "objective reasonableness standard" familiar to Fourth Amendment jurisprudence, which has been applied to excessive force claims brought by pretrial detainees and persons committed to state custody in civil proceedings. See, e.g., Davis v. Rennie, 264 F.3d 86, 101-102 (1st Cir. 2001) (involving a claim by an involuntarily committed mental patient); Johnson-El v. Schoemehl, 878 F.2d 1043, 1048 (8th Cir.), (involving a claim by a pretrial detainee and holding that "practices" rationally related to prison security are still unconstitutional if they are "excessive in light of their purpose"); Rankin v. Klevenhagen, 5 F.3d 103, 105-106 (5th Cir. 1993) (recognizing the standard is lower for pretrial detainees than for convicted inmates or pretrial detainees whose custody also flows from parole violations).  (HN12,HN18)
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The presumption, however, is not conclusive. The touchstone of the warrantless entry analysis under the Fourth Amendment is objective reasonableness: "the question is whether the officers' actions are objectively reasonable' in light of the facts and circumstances confronting them, without regard to their underlying intent or motivation." Graham v. Connor, 490 U.S. 386, 397, 109 S. Ct. 1865, 104 L. Ed. 2d 443 (1989); Terry v. Ohio, 392 U.S. 1, 21, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968) (in analyzing the reasonableness of a search or seizure, "it is imperative that the facts be judged against an objective standard"); Davis v. Rennie, 264 F.3d 86, 101-02 (1st Cir. 2001). In applying the reasonableness standard, courts should pay "careful attention to the facts and circumstances of each particular case, including the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others, and whether he is actively resisting arrest or attempting to evade arrest by flight." Graham, 490 U.S. at 396 (citing Tennessee v. Garner, 471 U.S. 1, 8-9, 105 S. Ct. 1694, 85 L. Ed. 2d 1 (1985)) (the question is "whether the totality of the circumstances justifie[s] a particular sort of search or seizure"). (HN12)
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