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The Honorable Deval L. Patrick, Governor
Commonwealth of Massachusetts
Magsachuseits State House

Office of the Governor

" Room 105

Boston, MA 02133

Re: Jason Davis

Vs; Paul Rennie, ef al

Civil Action Number: 96-11598-MEL
Governor Patrick:

[ hope you are well.

I represented Jason Davis while he was alive and continue to represent his Estate and family. See
Davis v. Rennie, 264 T. 3d 86 (1% Cir. 2001); Davis v. Rennie, 997 F. Supp. 137 (D. Mass. 1998);
Davis v. Rennie, 553 U.S. 1053 (2002); Davis v, Rennie, 178 F. Supp. 2d 28 (D. Mass. 2001).

[ attach ioul letters exchanged between our offices in 2067 and 2008 which pertain to the lason
Davis case.' (1/1-9; 2/1-2; 3/1-6; 4/1). The subject matter of these letters was quite simple: they

sought your assistance relative to the payment of the Davis case judgment. You refused, with al! due
respect, the cry for help from the Davis family,

On June 11, 2008 you, through your Deputy Chief Legal Counsel, informed the Davis family as
follows;

I have reviewed the materials that you have provided and researched the applicable law.
Section 9 of Chapter 258 of the General Laws governs the Commonwealth’s ability to
pay judgments arising out of intentional tort or civil rights actions filed against individual
state employees. The statute prohibits the Commonwealth from indemnifying an

employee for civil rights violations involving grossly negligent, willful or malicious
conduct. (2/1-2),

Exhibits shail be referenced by ciiing to the pertinent exhibit number together with the page of same, e.g, (1/2). All
exhibits referenced wilkin this letfer are attached hereto, incorporated herein and expressly made a part hereof.

1



On June 20, 2008 you, through your Deputy Chief Legal Counsel, informed the Davis family ag
follows:

You are correct that the Legislature could pass legislation authorizing the Commonwealth
to pay the punitive damages that the jury awarded against the individual defendants.
Absent such legislation, Mass. Gen. L. ch. 258, Section 9 precludes the Commonwealth

from paying those damages [involving grossly negligent, willful or malicious conduct].
(4/1),

Today you vetoed the very legislation that you advised the Davis family to file on June 20, 2008
because of the purported dictate of 258, §9. In 2008 you had advised them o file this legislation as
a mechanism to sidestep the very authority (258, §9) which you employed today to defeat their
legislation. To suggest that this “course of conduct” by you was arbitrary, capricious, whimsical and
vexatious is an acute understatement. I must respectfully submit that 1 am appalled by your conduct
especially since I had provided you with information - several years ago — which proved that &
legislative bill had actually been successfully employed in this very context.

[t is one thing to suggest that payment cannot be made under M.G.L. ¢. 258, §9. It is, quite another,
thing 1o suggest that this statutory section bars payment from another source like, for instance, &
legislative bill. Indeed, Governor Romney, as I informed you through the attached letters so many
years ago, used a legislative bill to pay an intent based civil rights claim which was supposedly not
subject to indemmification through M.G.L. ¢. 258, §9. (3/1-6). We need not, however, wrangle about
legislative bills at this point since both you and the Attorney General have made it clear in recent
weeks that indemnification of grossly negligent, willful, malicious and intent based conduct can be

indemnified without resort to the legislative process and notwithstanding the supposed dictate of
258, §9.

It is respectfully submiited that your historical “position”, to the effect that grossly negligent,
willful, malicious or intent based conduct cannot be indemnified pursuant to or notwithstanding the
dictate of M.G.L. c. 258, §9, is no longer viable, Joshua Messier was murdered during a restraint
which went horribly awry at the Bridgewater State Hospital, As you know, the Attorney General for
the Commonwealth of Massachusetls, Martha A. Coakley, (“Attorney General”) represents the
Messier Defendants in the civil case which was initiated by the Messier family. Only recently you
and the Attorney General, acting in concert, after consuliation, pursuant to an express agreement and
while acting in your respeetive official capacities, agreed to pay or actually paid 3 million dollars 10
the Messier family for the intent based c¢ivil rights claims it asserted against the individual Stale
employees who murdered their son.* Nine individuals arc named as Defendants in the Messier

It is my understanding, given the plain text of two letters forwarded by the Commonwealth’s Attorney General to the
Davis family, that, prior to June 25, 2014, no seitlement agreement had bHeen executed in the Messier case. This fact,
even if true, would not dull the vitality of the constitutional viclations asseried herein. The Commonwealth, through its
Attorney General and Governor, exercised raw, unbridied and concerted State power relative to the “negotiation™ and
atiempt to “settle” intent based civil rights claims which process included making at least a 3 mitlion dollar offer of
settlement. Whether this offer of settlement was thereafter “accepted” is actually inconsequential in discerning whether,
i fact, constitutional violations arose since the mere exercise of the power to indemnify intent based civil rights claims
violates the Constitution in the present context. It is this raw “power” to indemnify intent based civil rights claims, in
the abstract, which violates the Constitution and not the arbitrary determination by a claimant whether to accept monies
offered pursuant to this exercised power. Since State actors, while acting under color of State law and while clothed
with State autherity, employed governmental “power” 1o negotiate, attempt o settle and actwaily make multi-million
dollar promises of payment, relative to intent based civil rights claims, the Constitution was violated in the present
context. It is clear that since benefits bestowed upon one claimant (negotiation, settlement in principal and receipt of
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case. None of them are constitutional officers. The civil rights claims asserted in the Messier civil
rights casc, as you know, arose in the mental health context as well. The Messier family did not file a

bill in the legislature in order to obtain their settlement funds and their case was never tried before a
judge or jury.

It is beyond all doubt that the Messier family has been or soon will be paid for intent based civil
rights claims in violation not only of Sfate law but in contradiction of the very basis upon which
Jason Davis has long been denied payment by the Commonwealth of Massachusetts and you. T am
sincerely glad that the Messier family will be paid. They deserve such & sum for their acute pain.
That said, 1 respectfully submit that the Davis family deserves to be paid as well. They have
strupgled for 21 years. There should be equal handed treatment between the Messier and Davis
families; each of them has suffered greatly and both asserted intent based civil rights claims, If the
Commonwealth, as it has, sees fit to compensate the Messier family for intent based civil rights
claims, asserted against individuals, then it clearly must do the same for the Davis family. The
Constitution could command no less. The discrimination here is as crude as it is vexatious. One
family is awarded with a guaranteed payment of their intent based ¢ivil rights claims while another
family is informed that such a payment is forbidden under State law. The Equal Protection and Due

Process Clauses of the Fourteenth Amendment to the United States Constitution foreclose the
disparate treatment which is afoot here.

[ will briefly recount the uncontroverted factual circumnstances of the Davis case since they are
pertinent to the ultimate Jegal conclusions which I will draw. These facts also evidence the
unabashedly immoral conduct of the Commonwealth over the course of the tast 21 years continuing
to this date, On August 12, 1993 Jason Davis was an acutely mentally ill involuntarily committed
inpatient housed at the Department of Mental Health's Westborough State Hospital facility, On that
date he was beaten bioody by one Mental Health Care Worker (Phillip Bragg) while several other
Mental Health Care Workers pinned him to the floor and while still others looked on and did
nothing. Two of the staff members, who perpetuated the savage beating, were convicted violent
felons which the Department of Mental Health - which operated the hospital - knew at hire.” A
Nursing Supervisor (Joyce Weigers) looked on and actually encouraged the beating being performed
by her boyfriend (Phillip Bragg). Jason Davis commenced a legal case in the Federal District Cowurt
in Boston where he won a 1998 jury verdict after a four week trial.* The verdict now stands at 2.1

multi-miliion doliar promises fo pay) were deprived to another similarly circumstanced clamant, based upon the
purported dictate of State law, the Constitution was viotated without proof of anything more. What is beyond cavil here
is that at feast a 3 million dollar offer of setilement was made by the Attorney General - with the blessing and
acquiescence of the Commonwealth’s Governor — relative to the intent based civil rights claims asserted in the Messier
case, The Commonwealih has continuously asserted in Dravis that the power to even make such an offer was proscribed
by State law relative to judgments entered upon jury verdiets much less seitlement agreements where no trial was
conducted. (1/1-9; 2/1-2; 3/1-6; 4/1}. Although the raw exercise of the power to indemnify is all that need be shown
here, in order to prove the asserted constitutional violations, it is apparent that the Messicr case was, in fact, reduced to
a written settlement agreement, On June 25, 2014 the Attorney General twice asserted, during the course of a Mental
Health Forum conducted in the public domain, that the Messier case was “resolved”. “Resolved” is a term of art
amongst lawyers which connotes execution of settiement papers. Certainly, cases are never “resclved” if negotiations
are ongoing, settlement papers have yet to be oxecuted and the prospect of a trial has not been eliminated.

* I previously provided the Attorney General with the indictments and plea dispositions of Phillip Bragg and Paul
Rennie,

* A former Commissioner of the DMH, Eileen P, Elias, lestified at trial that Phillip Bragg should not have been
employed as a Mental Health Care Worker in 1992 (one year before the incident) given his violent tendencies.
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million dollars. See Davis, 264 F. 3d, at 86-117; Trial Transcripts; Trial Exhibits; Indictments/Plea
Dispositions (Phillip Bragg, Paul Rennie).

Special State Police Officer Plesh, who came upon the scene and stopped the carnage upon Jason
Davis, testified during the course of the four week Federal Civil Rights trial that he "noticed that
[Jason Davis' eyes] were rolling out of his head. [He] could see the whites of his eyes, The eyes
were up to the top. He was in what [Greg Plesh] would call a semi-conscious state.” Officer Plesh
testified further that he "feared {that Jason Davis] had a hurt neck, that his neck might have been
broken". See Davis, 264 F. 3d, at 94-95; Trial Transcripts. Another eyewitness to the incident, the
Defendant, Nicholas Tassone, observed that Jason Davis looked like "a fighter looks after they get
oul of the ring, how sometimes they get cut on their eye, and they have blood dripping down their
face." Mr. Tassone testified further that he observed a puddle of blood beside Jason Davis' head at

the scene of the incident, The Charge Nurse, Jovce Weigers, told Davis, after the beating, that "this
is what you get when you act — this is what you get when you act like this." Id.

Through its reported opinion the First Circuit recounted the brutalization of Jason Davis via the trial
testimony of Special State Police Officer Greg Plesh and Jason Davis:

He recounted: ‘Jason is lying down the hallway, head is away from me, fect arc towards
me. Staff is encircling him. And it's not what I saw, it's what I felt. [ initially felt the thud
through the [concrete] floor and then heard a thud.” Plesh said he looked up and saw
Bragg punch Davis in the head four to five times. Plesh continued: I turned to Joyce
Wiegers who was on my right shoulder, When I saw Jason Davis being punched, [ said,
‘Did you see that? Are you going to do anything about this? Are you going to allow this
to happen?’” She didn't say anything, and [ really wasn't waiting at that point. Some
more was occurring and at that point [ decided to intervene. As the MHWSs began rolling
the patient onto his stomach, Bragg twisted Davis's neck to the side and Plesh climbed
over the other MHWSs to push Bragg away, Davis testified about the punching: ‘It was
over and over and over and over again. It was like it would never stop. And then I was
calling for help and nobody was stopping them and they kept hitting me, I felt the blood;
it was, you know, it was coming down my face.’ Plesh said that Davis's ‘eyes were
rolling out of his head,” that ‘{tjhere was swelling, bruising all in his face,” and that he

checked to make sure that Davis's neck had not been broken. Tassone said that Davis's
face was cut and bloody.

Davig, 264 F. 3d, at 94. (brackets supplied).

Special State Police Officer Greg Plesh testified at trial about the condition of Jason Davis® face in
the midst of the bloody beating:

The twist was so severe I at that point went around the pile, around Phillip Bragg, pushed
Phillip Bragg off Jason Davis' head with miy shoulder and then instantly went to his neck,
And at that point, I noticed that his eyes were rolling out of his head. You could see the
whites of his eyes. The eyes were up to the top. He was in a, what | would call a

semiconscious state. There was some bleeding on the floor. There was swelling, bruising
all in his face noticeable at that time.

Special State Police Officer Greg Plesh filed an incident report which includes the following
paragraph:;
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As many as eight (8) staff members were on top of Jason. Phillip Bragg was up by
Jason's head and this officer observed him punch Jason Davis five or six times with
exiremely hard blows. This officer could hear every impact and instantly the client
started to bleed and swell in the area of the eyes. forehead and temple area. I moved into
stop the staff member but before I could gel there Phillip used a head twist technique that
I did have to stop. Extreme force was used, Jason’s neck was being twisted to its limit.
Phillip put a knee on Jason’s head and with both hands was forcing Jason's head down
into the floor. (Push up position). Jason could not stop resisting the other nursing staff at
this point. This is an automatic defense response. This officer moved Phillip off Jason’s
head and checked his neck to make sure it had not been broke. Jason calmed down as
soon as his head was released. While Phillip was holding Jason’s head down the officer

observed him say to Jason, this is what you wanted, what you got. (parentheses in
original).

The First Circuit recounted the acute psychiatric injuries sustained by Jason Davis, as per his
(reating psychiatrist, within its reported opinion:

Davis presented additional medical evidence at trial from Dr. R. Amos Zeidman, his
treating psychiatrist for periods beginning in 1991, In late 1996 or early 1997, Dr.
Zeidman diagnosed Davis with Post Traumatic Stress Disorder (PTSD) as a result of the
physical restraint at Westborough. He said that Davis ‘was horrified’ by the event because
‘[h]e thought he was going to die.’ Dr, Zeidman said that Davis's PTSD symptoms
included insomuia, anxiety, panic states, flashbacks, nightmares, and an inability to
concentrate. He said that Davis was having difficulty making progress in therapy because
he was afraid to trust anyone and that ‘[tlhe quality of his life has suffered terribly for
this.”  Here, the evidence supports a finding of significant actual and potential harm,
According to Dr. Zeidman, the psychological harm Davis has suffered from the incident
has seriously affected his quality of life, causing a range of PTSD symptoms,

demonstrating the reasonable relationship between the injury and the amount of the award,
{emphasis supplied).

See Davis, 264 I, 3d, at 95, 117,

Following the incident a massive cover up ensued, as observed by the First Circuit Court of Appeals,
which included false allegations against Special State Police Officer Greg Plesh and the alteration of
medical records by Charge Nurse Joyce Weigers. Sce Davis, 264 F. 3d, at 94-96, 115-117, 86-117
(1* Cir. 2001). Jason Davis’ life went into a downward spiral, after the events of August 12, 1993,
and he died six (6) years after his trial. Jason Davis was 38 years old when he died.

The Commonwealth of Massachusetts, through its Attorney General, appealed to the United States
Coutt of Appeals for the First Circuit and thereafter attempted to appeal to the United States
Supreme Court. Jason Davis “won” in all three Federal Courts: he won the four (4) week Federal
District Court trial, he won the appeal in the First Circuit Court of Appeals and the Commonwealth’s
Writ of Certiorari was denied by the United States Supreme Court, Jason Davis was acutely suicidal

throughout the appellate process which caused his family and loved ones to themselves sustain acute
stress throughout this four (4} year period.



This matter constitutes, as the reported opinions on the Davis case demonstrate, one of the most vile
circumstances in the history of the Massachusetts' Department of Mental Health. My word need not
be taken, as to any of the facts of the Davis case, since the First Circuit Court of Appeals has already
recounted these gruesome factual circumstances, in its rather robust reported opinion, and since the
Attormey General possesses the entire trial transcript and exhibits in her archives. See Davis, 264 F.
3d, at 86-117. The Davis case is actually a landmark civil rights case for it expressly holds that
Doctors, Nurses and Staff members employed at State operated mental institutions have a
constitutional obligation, under the Fourteenth Amendment’s Due Process Clause, to intervene and
curtail physical abuse by fellow staff upon involuntarily committed mentally ili inpatients, Id., at 264
F. 3d, at 97-102, For its part the Commonwealth, through its then Attorney Generals, Scott
Harshbarger and Thomas Reilly, actually asserted in three federal courts that there was no
constitutional obligation - on the part of the staff who stood idly by and watched Jason Davis being
savagely brutalized — to intervene and stop the bloody carnage which was taking place. Each of these

three federal courts rejected this contention. I turn to your 2008 contention that indemnification is
legally foreclosed in the present context,

It 1s respectiuily submitted that the position which you took in 2008, in regard to the payment by the
Commonweaith of the Davis judgment, is essentially the same position which the Commonwealth
has taken for 17 years. The Commonwealth has continuously posited that it cannot and wiil not
indemnify intent based civil rights claims asserted against individual employees since only claims
sounding in negligence (unintentional harm) are subject to indemnification under applicable State
law. see M.G.L. c. 238, §§ 2, 9. The Davis family readily concedes that the 1998 federal jury verdict
was rendered relative to intent based civil rights claims which are, on their face, not subject to
indemmification under M.G.L. ¢. 258, §9 in the context presented in Devis.” See Davis, 264 F. 3d, at
86 - 117; Jury Verdict. On its face, only negligent conduct is subject to indemnification under
M.G.L. c. 258, §9; not conduet which is grossly negligent, wiilful or malicious, See M.G.L. ¢. 258,
§9. On June 11 and 20, 2008 you echoed this sentiment through your previously quoted letters,
However, you and the Attorney General, it is submitted, no longer subscribe to the positions set forth
by your office in 2008 nor do you subscribe to the facial dictate of M.G.L. ¢. 258, §9 any longer.

It is respectfully submitted that you and the Attorney General agreed to pay or have actually paid 3
million dollars to the Messier family for the intent based civil rights claims it asserted against
individual employees in its Complaint, On and prior to May 4, 2009 Joshua K. Messier was an
acutely psychiatrically ill inpatient housed at the Bridgewater State Hospital for the purposes of
psychiatric observation, On May 4, 2009 Joshua K. Messier was murdered during the course of a
four {4) point mechanical retrain which went horribly awry, The first five words of the Complaint,
which was filed by the Estate of Joshua Messier, read as follows: “[t]his is a civil rights
action...” Indeed, the first three counts of the complaint are expressiy premised upon State and
lederal civil rights statutes, Counts IV, V and VI of the Complaint sound in Assault, Battery and
Intentional Infliction of Emotiona! Distress which claims are also not supposed to be subject to

indemnification given that the complained of conduct is intentional, willful and malicious. See
M.G.L. c. 258, §§2, 9.

A duly recorded and authorized death certificate was generated on May 22, 2009 by the
Commonwealth of Massachusetts and same was executed by a Massachusetts Physician. Joshua K.
Messier’s death certificate lists his “manner of death” as “homicide”. Joshua K. Messier’s duly

* The defendant - emplioyess found liable in Davis were not constitutional officers,
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recorded and authorized “Report of Autopsy” was generated on May 5, 2009 by the Commonweaith
and same was executed by a Massachusetts physician, Joshua K. Messier’s “Report of Autopsy” lists
“homicide” as his cause of death, Joshua K. Messier's “Report of Autopsy” depicts, with exactitude
and precision, numerous blunt force trauma injuries to Joshua K. Messier’s head, neck, torso and
extremities, The internet based and publicly available videotaped death of Joshua K. Messier

(“Messier Video”) dictates that he was murdered as a result of the intentional and willful excessive
force being employed upon him.

The text of M.G.L. c. 26581 (First and Second Degree Murder under Massachusetts law) reads, in
part, as follows:

Section 1. Murder committed with deliberately premeditated malice
aforethought, with extreme atrocity or cruelty, or in the commission or attempted
commission of a crime punishable with death or imprisonment for life, is murder
in the first degree. Murder which does not appear to be in the first degree is
murder in the second degree, Petit treason shall be prosecuted and punished as
murder. The degree of murder shall be found by the jury.

The Death Certificate, Report of Autopsy and Messier Video all dictate that “homicide” was the
cause of death and that actions undertaken by those who murdered Joshua Messier could not have
been subject to indemnification, on the face of the Massachusetts’ Indemnification statutes, since the
culprits acted 1n at least a grossly negligent, willful or malicious fashion. Conduct which consists of
“extreme atrocity or crueity” simply does not equate to negligent conduct, When an individual is
“murdered” under Massachusetts law, by state employees who are not constitutional officers,
indemnification under M.G.L. ¢, 258 is prohibited since murder consists of conduct which is at feast
grossly negligent, willful or malicious.-Only mere “negligent” acts, it must be recalled, are subject to
indemnification under the facial dictate of M,G.L. c. 258 §2, 9 in the context of public employees
who are not constitutional officers. Although the State is concededly a named as a party in the
Messier case, the negligence claims asserted against it are collectively capped at $100,000 under
M.G.L. ¢. 258, §2. Thus, at least 2.9 million dollars of the 3 million dollar settlement which was or
will be paid by the Commonwealth in Messier was paid or will be paid by it for intent based civil
rights claims asserted against individuals.® The disparate ireatment, as between the Davis and
Messier families relative to indemnification, violates the Constitution,

The “*‘purpose of the Equal Protection Clause of the Fourteenth Amendment is to secure every
person within the State’s jurisdiction against intentional and arbitrary discrimination, whether
occasioned by the express terms of a statute or by its improper execution through duly constituted
agents.” ” Village of Willowbrook v. Olech, 528 U.S. 562, 564 (2000) (citation omitted). “Though
the law itself be fair on its face and impartial in appearance, yet, if it is applied and administered by

“If the release in Messier were drawn to seltie only the negligence claims, for 3 miflion doflars, this “settlement” posture
would be acutely disingenuous for the following reasons: (i) negligence claims, asserted against the State or any one of
its departmenss, are capped at $100,006; (i) the Messier Complaint itself is captioned as a civil rights complaint and
seeks civil rights damages and relief; (iif) the autopsy dictates that the complained of conduct was intentional, wiilful
and malicious; {iv) the video of the murder of Joshua Messier dictates that the complained of conduct was intentional,
willful and malicious; and (v) your cominents, in the aftermath of the Messier murder, dictate that the complained of
conduct was intentional, willful and malicious as is actually conceded by the Commonwealth through such comments,

As an aside and as a matter of law, a tort action cannot — at onee — be both injentional and negligent. 1t {s one or the
other.



public authority with an evil eye and an unequal hand, so as practically to make unjust and unequal
discriminations between persons in similar circumstances, material to their rights, the denial of equal
justice is still within the prohibition of the Constitution.” Yick Wo v. Hopkins, 118 U.S. 356, 373~
374 (1886). “When we consider the nature and theory of our institutions of government, the
principals upon which they are supposed to rest, and review the history of their development, we are

constrained to conclude that they do not mean to leave room for the play and action of purely
personal and arbitrary power.” 1d., at 369-370.

It is beyond cavil that the Messier family was or will soon be paid for intent based civil rights claims
in vielation not only of State law but in contradiction of the very basis upon which Jason Davis has
long been denied payment of his verdict and judgments by the Commonwealth of Massachusetts and
you. The agreement by you and the Aftormey General to pay the intent based civil rights claims in
Messier — while concurrently depriving the Davis family of the payment of their intent based civil
rights claims because such a payment would supposedly violate State law - plainly and simply
implements invidious, arbifrary, vexatious and intentional discrimination relative to {wo similarly
circumstanced families.” This constitutes governmental conduct which is “purely personal and
arbitrary...” Id., at 369-370. This is the very type of conduct at which the Fourteenth Amendment
directs itself through its Equal Protection and Due Process Clauses. Our Constitution manifestly
does not sanction the blatant and vexatious discrimination which has been and is being practiced
here. “The touchstone of due process is the protection of the individual against arbitrary action of the
governiment,” Dent v. West Virginia, 129 U.S. 114, 123 (1889). The Commonwealth’s conduct, in
providing the Messier family with a right they concurrently deprive the Davis family of in a simitar
circumstance, affronts the most basic and oldest tenets of our Constitution:

It is wholly unreasonable and arbitrary. It violates the cardinal precept upon which
the constitutional safeguards of personal liberty ultimately rest -- that this shall be a
government of laws -- because, to the precise extent that the mere will of an official
or an official body is permitted to take the place of allowable official discretion or to
supplant the standing law as a rule of human conduct, the government ceases to be
one of laws and becomes an autocracy. Against the threat of such a contingency, the
courts have always been vigilant, and, if they are to perform their constitutional
dutics in the future, must never cease to be vigilant, to detect and turn aside the
danger at its beginning. The admonition of Mr, Justice Bradley in Boyd v. United
States, 116 U. S, 616, 116 U. S. 635, should never be forgotten: ‘It may be that it is
the obnoxious thing in its mildest and least repulsive form; but illegitimate and
unconstitutional practices get their first footing in that way, namely, by silent
approaches and slight deviations from legal modes of procedure. . . . It is the duty of
courts to be watchful for the constitutional rights of the citizen, and against any
stealthy encroachments thereon. Their motto should be obsta principiis.’ Arbitrary
power and the rule of the Constitution cannot both exist. They are antagonistic and
incompatible forces, and one or the other must of necessity perish whenever they are

" The 3 million dollar offer of settlement alone violates the Equal Protection and Due Process Clauses of the United
States in the context of the Davis case,

¥ rhe Supreme Court has expressly recognized that illegal diseriminations under the Equal Protection Clause “may be so unjustifinble
as to be viclntive of due process.” Bolling v. Sharps, 347 U.8. 497, 459 (1954). On the very same day that it held (hat States could
not maintain racially segregated schools under the Equal Protection Clause the Supreme Court also held that the District of
Coluinbia ceuld not do so under the Due Process Clause of the Pifth Amendment since racial discrimination concurrently violated
duc process. [d.; Brown v, Board of Education, 347 U.S. 483, 455 (1954); See also Schneider v, Rusk, 377 U.8. 163, 168 (1964).
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brought into conflict. To borrow the words of Mr. Justice Day, ‘there is no place in
our constitutional system for the exercise of arbitrary power.” Garfield v. Goldsby,
211U, 5. 249, 211 U, 8. 262, To escape assumptions of such power on the part of
the three primary departments of the government is not enough. Our institutions
must be kept free from the appropriation of unauthorized power by lesser agencies as
well, And if the various administrative bureaus and commissions, necessarily called
and being called into existence by the increasing complexities of our modern
business and political affairs, are permitted gradually to extend their powers by
encroachments -- even pefty encroachments -- upon the fundamental rights,
privileges, and immunities of the people, we shall in the end, while avoiding the fatal
consequences of a supreme autocracy, become submerged by a multitude of minor

invasions of personal rights, less destructive but no less violative of constitutional
guaranties,

Jones v SEC, 298 U.S. 1, 23-25 (1936).

The discrimination at issue here is so crude, blatant, vexatious and arbitrary that it unmistakably
violates the core concepts upon which the Equal Protection and Due Process Clauses of the
Fourteenth Amendment are premised. One family is awarded with a guaranteed payment of their
intent based civil rights claims while another family is informed that an identical type of payment is
forbidden under State law. The Attorney General and you have access to the reported cases, all trial
transeripts and all trial exhibits in the Davis case, T previously forwarded to the Attorney General an
assortment of documents including the Janet Wu TV (WCVB —Channel 5) video link, the link to
Adrian Walker’s (Boston Globe) article and the plea dispositions of the two (2) convicted violent
felons who, with others, beat Jason Davis bloody on August 12, 1993.

The Davis family is tired, It has suffered greatly and continues to suffer greatly at the hands of the
State. We respectfully call upon you, as the Governor of the Commonwealth of Massachusetts, to
end this suffering which was exacerbated today by your veto. It is humbly submitted that the prior
and continuing conduct of the Commonwealth is manifestly shameful. The adage that the King can
turn a blind eye and a deaf ear to the very harm which he has caused — through his own egregious
conduct — is not tenable here. This is especially so when this conduct placed society’s most

vulnerable citizens (mentally i) in harm’s way. I is not surprising that harm was, in fact,
occasioned upon one of these citizens, °

® The disparity in treatment, as between the Davis and Messier families, cannot be justified premised upon the
contention that payment of the Messier case settlement was more “reasonzble” than would be the payment of the
Davis jury verdict and judgments entered thereon. The Messier case, it must be recalled, was “settled” without a tria}
even being conducted which means that ne trier of fact found any fact or made any determination concerning the
reasonablencss of “damages” sought through the settlement. Conversely, the Davis case was not only tried before a
jury for onie (1) month but the Court, in the aftermath of the jury verdict, actually entered a remitiitur in the amount
ol $525,000. Davis, 264 F, 3d, at 96. Thus, not only did the Davis case result in a jury verdict — long held to be
sacred in our judicial system and inherently “reascnable” in its own right - but the Court itself thereafter insured
further reasonableness by reducing the jury verdict by a factor of $525,000. Id. Thus, two triers of fact insured that
the judgment entered in the Davis case was “reasonable” in amount. The United States Cowrt of Appeals for the First
Circuit Court ther concurred when it ruled that there was a “reasonable” relationship between the damages awarded
and injuries sustained.” Davis, 264 F, 3d, at 95, 117. The long and short of the matter is that the Messier
indemnification, in the presence of a refusal to indemnify the Davis family, cannot be justified on the basis that the
Messier scttlement amount was more “reasonable” than the verdict and judgments in Davis. It simply was not, The
disparity in treatment, as between the Davis and Messier families, likewise cannot be justified premised upon the
contention that payment of the Messier settlement was necessitated because the conduct of the Messier case
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The Davis family full well knows that money will never bring back their son, brother and cousin nor
will it fully compensate their family for the torment visited upon Jason Davis on August 12, 1993,
However, payment of the third amended judgment in Jason Davis’ case will finally mark a place in
time where the Commonwealth admits that it was both wrong and not above the law. It will also
cement the proposition that the historic laws Jason Davis made will be neither in vain nor
unappreciated by the very government which subjected him to the torment which he suffered on
August 12, 1993, The conduct of the Commonwealth, from the date on which the Davis verdict was
rendered to present date when Jason Davis’ legislation was vetoed, demeans the gravity of the
situation and the great benefit which the novel and constitutionally significant line of Davis reported
cases mean to this Circuit and Nation, Worse yet, the Commonwealth’s prior and continuing conduct

demeans the acute physical and psychiatric torment suffered by Jason Davis at the hands of the
convicted violent felons hired by the State,

I respectiully posit that it is time to end this sordid and protracted display of alarmingly immoral
conduct on behalf of our State. The Davis family should not be left to wrangle in the legislature. You
profess, with all due respect, to be civil rights minded individual, lawyer and Governor. I am still
shocked at the treatment which the Davis case has received from our Govermment and you in
particular. The Davis case presents “law and order” issues in the civil rights arena. 1 still wonder
why our State Government has run from it for 21 years, “Spite” is the only logical conclusion. The
Constitution now compels the Commonwealth to pay the Davis judgments but one would think
morality alone would compel this same result, Citizens are called to task when they do wrong and
our government should be no different. The bright light of day should shine upon the atrocities
committed by Department of Mental Health so long ago. Until it does, the cries of our most
vulnerable, voiceless and defenseless citizens and their families will go unheard in the wind, Our
government, after all, lies at the root of this entire probiem: it hired the convicted violent felons who
brutalized Jason Davis, it knew betler than to place these felons, and other short tempered

individuals, in direct patient care roles but it did so anyway, That acute harm befell Jason Davis was
a surprise to nobody,

Governor, [ respectfully call upon you to provide the Davis family with the treatment accorded to
the Messier family: payment of the entire third amended judgment in Davis'® at once. If such an
offer is not extended by you to the Davis family, within ten (10) business days next following the
above date, it will assume that no such offer will be forthcoming. In that event the Davis family will
forthwith again esort to the Courts for justice under the Federal Civil Rights Act. It will sue both
you and the Attorney General, inter alia, for your violations of the Due Process and Equal Protection
Clauses of the United States Constitution. Your conduct since 2008 has, with all due respect, been
manifestly shameful as it relates to the Jason Davis case and his family, Your veto today is
incomprehensible. You advise the Dayis family to engage in a course of conduct to sidestep the

defendants was “more” evil than the Davis case defendants. As noted, no trier of fact made any factual findings as to
any fact including “evilness” unlike the Davis case where the jury, as a precondition to imposing punitive damages,
found that the lizble defendants (as per the jury instructions) acted “maliciously”, “wantonly” and that “their acts
were prompted by ill will” toward Jason Davis. As the First Circuit held, “{t]here was sufficient evidence to support
the jury’s verdict that the appellants acted with ‘evil motive’ toward Davis." Davis, 264 F. 34, at 115. There is no

legal justification for the disparity in treatment as betwsen the Messier and Davis families.

** The Third Amended Judgment as entered by the United States District Court for the District of Massachuseits in civil
action number $6-11598-MEL.
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dictate of M.G.L. c. 258, §9 and, when they do, you use this very statute to veto their
legislation?

Governor, you called the Messier case “awful”, “horrible”, “iragic” and “disgusting”. I submit that
the Davis case is too, I would ask that you help the Davis family. It is time that the Commonwealth

of Massachusetts became fully accountable for what it did to Jason Davis on August 12, 1993,
Improvement, after all, only comes through full accountability.

1t would be nice to close the door on one of the ugliest chapters in the history of our State. A chapter,
1 respectfully submit, that should have been closed long ago.

| appreciate your attention to this matter and, if we cannot resolve it, I will file the Complaint in the
United States District Court for the District of Massachusetts ten days hence.

Sincerely

BRE \%N".J‘Jﬁ(Y & ASSOCIATES, P.C.
3 ..-.——-—-———_.___b“‘_
Christophé@fl. Perry

CMP/pme
Enclosures

Certified Mail Return Receipt Requested No.: 7010 3090 002 1873 7040

Federal Express Priority No. 8017 4238 0396
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LAW OFFICES
BRENDAN J. PERRY & ASSOCIATES, F.C.

85 Elm Street
Post OlfTice Box 6338
HOLLISTON, MASSACHUSETTS 0 746

PRENDAN J, PERAY yel: (509) 4292000
CHIUSTOPHER M, PEIUNY i {508) 429-1403

Aprl 13, 2007

The Henorable Deval Paltick, Governor
Massachusetts State House

Room 360 :

Bogston, MA 02133

Dewr Governor Patrick:

Could T plense meet with you about a Tederal Civil Rights case which began when my
mentally i}l client's blood was spllled on a floor al the Westborough State Hospital and
eaded with the Commonwealth's Attorney General unsucoessfully atlempting to appeal to
the U.S. Supreme Court? ? ‘

My mentally ©1 elient won {n the Federal District Court in Bosion, the First Circuit Couft
of Appeats and the Supreme, Court,-This melier constituies, as the reported opinions

demonstrate, one of the most vile ciroumstences in the history of the Massachusels
Department of Mental Health,

Tatlach & letter Tsent to you when you were Governor-Eleol.

Tean only fight this wrong with.your help,

Thank you.,
Sincerely, -
BRENDANJ, PBRRY & ASSOCIATES, P.C,
By (\iﬂ/‘
Chiistopher M. Perry
CMP/pme ‘ :

1.

*

' See Davis v, Rennie, 264 F. 3¢ 86 (1" Cir, 2001); seo also Davis v. Rennle, 997 T Supp 137 (D. Mass,
1998), Davls v. Rennie, 553 L3, 1055 (23602) -
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LAY OFFICES
BRENDAN J, PERRY & ASSOCIATES, P.C,

96 Elm Street
Posi Office Box 6838
HOLLISTON, MASSACRUSETTS 01748

DRENDAM J, PERRY TEL: (608} 4292000
CHRISTOPHER M, FERRY FAX: [608) 429- 1406

MNovember 7, 2006

The Honorable Deval Patyick, Jovernor Blect
Patrick-Murray Eleotion Campaign

36 Roland Street

Suite 100D

Boston, MaA 02120
Re: Jason Davis

Dear Governor Blegt Patrick:

The spirit and passion of your Novembper 7, 2006 acceptance speech drove me to forward this
fetier now rather than waiting until January, 2007,

[ truly hope thal this lelter "reaches your desk" and that we eventually have a chance 1o mest,
You clearly are the lnst bastion of hope for the Davis case. The ability of our most vuinerable
citizens to retain their most preclous Federa] Civil Rights hangs in the balance, '

The Federal District Court in Boston, the United States Court of Appeais for the First Cirenit and
the United States Supreme Court have sl} speken but nebody in positions of governmental power

has done anything, In fact, all in power, including two of your predecessors, lurned a blind eye

and a deaf ear to what Wuly is one of the most horrific incidents in the history of the
Massachusells' Department of Menta} Heglth,

The Federnl District Court in Boston, the United States Court of Appeals for the First
Cireuit and the United States Supreme Courl all refected the Commonwealth's speclous

attempts to defend against the indefensible. See Davis v, Rennie, 264 F, 3d 86 (1% Civ,
2001} Davls v, Rennle, 997 B, Supp 137 (D, Mass, 1998); Davls v, Rennie, 553 U8, 1053
{(2002). The United States Court of Appeals for the First Clreult spoke vory clearly and at
great lanth avout what actuaily transpired in the Davis case, See Davls v, Rennie, 264 F,
3d 86 (17 Cir, 2001), This opinion sets forth the objective facts at play In this matter,

On August 12, 1993 Jason Davis was an involuntasily committed Inpatient at the Wesiborough
State Hospilal who was then sulfering from a variety of acute and life long psyehiatric disorders,
He was then 28 years old and Ky

ad been systematically instilutionalized from the time that he was
17, He was first diagnosed, as having suffered fro

m acuie and permanent psychiatric disorders,
vhen he was but 3 years old,
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On August 12, 1993 Jason Davis was bsaten bloody on the floor of a locked wing at the
Westborough State Hospital by & staff member (Phlilip Bragg) while numerous other siaff
memoots pinned him to the floor, looked on and did nothing. The Charge Nurse, Joyce Weigers,
who was romantically linked to Phillip Bragg, stood idiy by es fae onslaught continued all the
whils refusing o stop the camage, Special State Police Officer Greg Plesh came upon the scene
and immedialely intervened. While.the brutalization of Jason Davis was ongoing Special State

Police Officer Creg Plesh inquired of Weigors as to whether or not she was going (o “do
anyihing about this", She said and did nothing,

The Commonwealth "defended" in three Federal Courts, Including the United States
Supreme Court, predieated’ upon one basle legal proposttlon: The United States
Constitution does not requlre State Mental Health Care Workers or Charge Nurses (o
prevent their fellow employees from brutallzing fuvoluntarily committed mentally
Inpatients in thelr presence. How could any State even assert such a position in this "day and
age” and how would such a legal position, if adopted, ever generally benefit mentally ill
inpatients housed in our State operated menial institutions? Tt goes without saying that the
Commonwealth is required to espouse legal positions which benefil the public at large, How
could the Commonwoalth's legal "position” in the Davis case ever achieve thls objective?

Special State Police Officer Plesh testifed during the course of the four week Pederaf Clvil
Rights trial that he “notleed that [Juson Davis' eyes] were rolling out of his head. (He)
could see the whites of hls eyes, The eyes were up to the lop, He was in what [Greg Plesh]
would call o semi-consclous state.' Officer Plesh testified further that he “fenred [that
Jason Davis} had a hurt neck, that his neck might have been broken', Onec of the
eyewitnesses to the incident, Nlcholas Tassoneg, observed that Jason Davis looked like "a
fighter louks after they gel out of (he ving, how sometimes they get cut on theiv eye, and
they have blood dripping down thelr face,”" My, Tussone observed a puddle of blaod beside
Juson Davis' head al the scene of the incldent, Joyee Welgers told Davis, after the beating,
that "this is what you get when you act - this is what you get when you act like this.”
Following the incident a massive cover up ensued which Included False aliegations against

Special State Poliee Officer Greg Plesh and the "doctoring'’ of medical records by Charge
Nurse Joyce Welgers, See Davls, 264 T, 3¢, at 91.98,115-117,

Trail testimony by Jason Davis' psychiatiic expert dictated that the incident of Augast 12, 1993
caused & variely of psychiatsic injuries 1o him and that it exacerbaled the psychiatie disorders

from which he had suffered throughout his life. The physician’s testimony, &s recounted by the
United States Court of Appeals for the First Cireuil, was as follows:

Davis presented addional medical evidence at telal from Dr. R, Anios
Zetdman, his treating psychlatrist for perlods beginning in 1991, In late 1996
or early 1997, Dr, Zeldman dingnosed Davis with Post Traumatic Stress
Disorder (PTSD) as a result of the physical restralnt at Westhorough, He sald
thal Davis 'was horrified’ by the event because [hle thought he was going lo
die.) D Zeldman sald that Davis's PTSD symptoms Included insomnis,
anxlely, panic states, fisshbacks, nightmaves, and an inability to congentrate,
e sald that Davis was having diffieuity making progress in therapy because he
wag alraid to trust anyone and that ‘[he quality of his life has suffered tervibly
for this.' Tere, the evidence supports a finding of significant actual and
potential harm, According to Dy, Zeidman, the psychoiogical harm Davis has
suffered from the incident hag seriously affucted hls quality of life, causing a
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range of PTSD symptoms, demonstraling the reasonable retationshlp between
the Injury and the amount of the award,

Davis, 264 F.3d., at 95,

During the cowse of the Davis trial documentation entered into evidence demonstrated thal
Phitlip Bragg was & convieted violent felon upon hire at the Westborough State Hospital, In fact,
prior to his commencement of employment, he had been incarcerated as a result of his having
been convicted for shooting a 16 year old boy in the sye with a gun at shert range. Bragg aiso
had, prior to his date of hire, an extensive history of drug addiction, alcohol abuse and impulse
control problems. The Department of Mental Health employment records, generated by it in
relation to Bragg prior to August 12, 1993, also evidenced lhe fact that he had a serious,
extensive and continuously escalating problem controlling his violent proclivities relative to the

empleyment of excessive force upon patients, Each of Bragg's problems were memorialized in
documentation which the

Department of Menta! Health both athored and possessed wal! in
advance of August 12, 1993, The real "kicker" is this: a former Commissioner of the DvH,
Filesn P, Hlias, expressly testifled during the Federal T'rlal that Philllp Bragg sheuld not

have be‘en employed as a Mental Heqlth Care Worker in 1992, which was one year before
the Dayiy incident, given his ncute employment deflelencles,

ILis pertinent o note the exact nature of the constitutional

relation Lo the "Davis Six", The pertinent portion of the
follows: ‘

claims upon which Davis prevailed in
District Court jury instructions were ay

“Festt M Davis contends tha the Group 2 defendants deprived him ot hlg
constitulional 1ghts under federal and Massachuselis law by FAILING TO
INTERVENE TO PROTECT HIM FROM MR, BRAGG'S ALLEGED
ASSAULT.  To prevall on this clalm, Mr. Davis must establish hy n
preponderance of the evidence as to each defendant sepurately:

1) That defendant was present al the scene of the alleged
excessive use of foree by Mr, Bragg ul the time I vecurred;

%y That defendant actually observed the alleged excessive use of

force by Mr, Bragg,

3) That defendant was in a position where he ar she could

realistically prevent the nlleged use ol excessive force by Philllp
Bragyg; and

4) That there was sufficient time available to that defendant to

prevent the aileged excessive use of force.

In sum, on this clalm against the Group 2 defendanls, you must determine as
to each defendant whether he or she actually knew of Mr, Bragg's aileged
punching, whether he or she could have prevented 1t, whether there was
enough tinte to do so, and whether he ov she falled to do so,"

The legal standard set forth above was exlracted by the District Court from Gaudreauli v,
Municipality of Salem, Mass,, 923 R.2d 203, 207 & n.3 (17 Cir, 1990) and Qraham v. Connor,
450 U.8. 386 (1989), The former cage is a fallure to intervene case and the later is an excessive
foree case. Both of those claims speak to the Intent based actions of the culprit, 1d,
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Through Its verdict the fury ¢xpressly held that that each of the "Davis Six" had both the time
and cpportunity to stop the brutality against Jason Davis but intentionally choose to do nothing,
Five of the "Davis Six" were also found 10 have violated an even higher legal "standard”, The
Distriet Court Judge charged that punitive damages should be imposed by the jury If {
belleved that ""the Defendants acteg $0 oufrageously end evidenced such a degree of maiice
or callousness that they deserved to be punished and that an example and deferrent ig
neeessary to make sure that these Defendants and others will be less fikely to engage in

sueh conduet In the future, You mey award punlfive dameges if you find that the

Defendant In questlon acted maliclousty or wantonly, That fs, If thelr acts were prompted
by #will,"

Five of the "Davis Six" wers expressly found by the jury to have acted wantonly, maligiously
and with il will. .l {hey were degirous of intentionally subjecting Jason Davis to the
brutalization which was exacted upon him by Phillip Bragg and they maliciously did so, The

punitive damages which were assessed, as noted by the First Circuit in its reported opinion, were
“$500,000 each against Bra

&g and Welgers; $250,000 against Rennis; and $100,00 each against
Fitepatrick, Gillis and Hanlon,® Davis, 264 F. 3d, a1 96, I ts Incredible to note that o number
of the Defendants in the Davlg case nre stll employed in a patlent care capacity by the
Department of Mental Heanlth, How could this ever be? Davis was the viior in sach of the
three Federai Courts in which his case was litigated, The Second Amended Judgment of the
United Stales District Coutt for the District of Massachusetts, which vsas left undisturbed by both
the United States Court of Appeals for the First Clrouit and the United States Supreme Court,
presently stands at $1,874,889,

The egregiousness of the Davls incident was clearly exacerbated by the Commonwealth's
representation of the "Davis Six" in thres Rederyl Courts. The Commonwealth is legally required
to refuse iitigation represeatation if it "witl nol further the interests of the Commonweallh or the
public. Clerk of Superior Court for Middlesex County v, Treasurer and Recelver Genersl, 386
Mass. 517, 437 N.E. 2d 157 (1982). It is manifest that the Commony/ealta’s representalion of
the “Davis Six" was acutely adverse to (he general interests of the mentally i1t for a host of
reasons the most primary of which is that its central legal argument was not only inconsistent
with age old United Sates Supreme Count precedent but was such that, if adopted, it would have
provided Mental Health Care Workers with a perpetual constitutional license to simply stand idly
by while fellow workers beat mentally il} inpatients bloedy. It is bevond cavil thal representation

of the “Davis Six™ by the Commonwealth was entirely inconsisient with the role which the
Commeonwealth must play in the adminisiration of its own laws,

The Commonwealth's status as the “defender”

many different fronts: (i) It argusd for the advancement of a legal position which would have
resulted in unchecked brutality againgt all mentally (Il inpatients housed in cur Siate Mental
Hospitals; (ii) It defended those who brutalized the mentally i}l knowing full well that such
brutalization had occurred; (i) 1t attempted to advance legal positions, on behalf of & limited
number of “clients”; which were clearly adverse 1o the interests of sociely's most vulnerable
citizens; (iv) It shirked its responsibility to prosecuts the very cllents which it defended: and {v)

It was never interested in finding trie justice for the mentally il in the Davis case because it was
so consumed by “beating” Jason Davis,

of the "Davis Six" was aclually sgregious on

The Commonwealth stmply wanted to “win” at any cost even i{ it had to make some “had law”

along the way which "bad law" clearly would have greatly disadvantaged the physical safely of
all mentally i1l persons housed within our State operaled mental institutions, The speciousness of
e Commonwealih's sentral legal argument is underscored by the fact that the reviewing Courts

4

\



resorted to age old and fundameny] United States Supreme Court precedent as the basis to

summartly reject the Commonwealh's position, Thus, not only dld the Commonwsalh attempt
to disadvantage an entire class of our most treasured and vulnerable citizens, in an attempl to
benefii but a few of its own "lients”, but its unsuceessful attempl to do so was predicated upon a
contorted view of the law which was entirely at odds with the foundational underpinaings of our
legal system. Once again,, . *win py any cost”, 1L is of consequence to note that the reviewing
Courts resoried to Youngbers v, Romeo, 457 U.S, 307 {1982) in substantiation of the
fundamental legal proposition thal physical abuse against involuntarily commitied mentally ill
inpalients has long been unconstitutional. The Romey case was decided some 21 years before the

Davis incident even oceurred, How gould the Commonwealth ever argue the position which i1
did in light of Youngberg and its obligations (o the mentally ill as a class?

The baselessness of the Commonwealth's principal legal contention is easily demonstrated to be
s0. Qualified immunity has tong been a defonse In civil rights cases, If protects Stats employees

from liability as long as their conduct is not violative of "clearly established” legal principals
which a reasonable person woul

_ ¢ have known aboul, Long before the Davis incident occurred
the Supreme Cour had expressly ruled that official action is not immunc simply because that
precise action had not previously been declared to be unjawful: "This Is not to say thal an officlal
aclion is protected by qualifieg immunity unless the very action has previously been held
unlawful,, bl it is to say that in light of pre-existing law the unlawfulness must he apparent.”
Anderson v, Creighton, 483 U,s, 635, 640 (1987), "The casiest cases don't even arise. There has
never been a section 1983 case accusing welfars officials of selling foster children into slavery; it
does not follow that if such cage arose, the officials would be immune from damages [or

criminal] liability." United States v, Lanier, 520 U8, 259, 271 (1997).

The Commonwiealih's attermpt 1o employ
grounds which the Supreme Courl e
noted by the First Cireuit, the Com

qualified immunity as a defense was premised on
xpressly rejected in Youngberg, Creighton and Lanier. As
monwealth ailempted to defend its employees on the ground
that no Court had previously held that o Nurse or a Mental Heallh Care Worker had a
constitutional duty to intervene to stop a fellow worker from physically beating @ mentally i)
inpatient. See Davis, 264 R, 3d, at 113, The Firs: Cireult summarily rejected this argument, d,
The Commonwealth's legal position was baseless, cireuitons and actually sych that, if adopled, it
would have caused great harm to the mentatly 11l in the Commonwealth. Its position was baseless
because 11 wus contrary (o existing Supreme Count authority, Its position was circuilous because
no liabitity could ever attach if the absence of a prior legal case, holding the precise action at
issue in the present legal case 1o be illegal, could defeat the claim, In such & scenario there would
never be a “first time" 1o characterize any action as "{liegal” because there would never be a
‘prior case'. The Commonwealih's gontentions in this regard would have tipped the Faderal Civi)
Rights act on its ear. How, prey tell, would the Commonwealth's proposed "rule of Juv™ in the
Davig case have protected the mentally il as a class 7 1L simple would not have,

The Davis case warrants involve

ment by the Governor of this Commonyrealth for reasons
which are actually too lindtless tg list, Jason Davls was “right”, the Commonwealth wes
“wrong” and (he substantial constitutlonal law made by Jason Davis will benefit mentally
i1t persons in both the Commonwealth and in the United States for eternlty, Jason Davis Is
sadly now deceased byt he contlnues te be a true Amerlean hero hecause, although bolh
acutely 1l and inttially fnveluntarily commitied, he fought hard for substanilal
constitutlonal protections for an entire class of our most vuinerable citizens, Jason Davis'
role in hls own case was characterlzed by great honort he fought courageously agalnst his
very own government which was ltself bent on Insuring that the hlgher good would never
be accomplished. Jason Davis nclually undertook and completed the role which the
Commonwealth should have undertaken in this case, What honor was there in the
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Commonwealth's “role” iy the Dayis case? The Commonwealth slmply wanted to “win” at
any eost even il it had to make some

“bad law" along the way, The Commonwealth's ""role"
In the Davis case lacked both honor and Integrity and was clearly disgraceful, This wrong
should be rlghted,

The Rosa Parks of this world are tog few in number whose voless are too often obscured by
lhose who would contend that the statug quo should prevail. The status quo in this case subjects
our most vulneradle citizens, the mentally ill, to brutalization at the hands of those obligated to
ensure their safely. Why are soms of the Defendants who were "convicted" In the Federal
Clvll Rights Trial still employed by the Department of Mental Health In patlent care
capacities? I believe that there is no higher calling than to protect those who are incapable of
protesting themselves from the hate und violence practiced upon them by our State employees,
Stale employers and theiy employees, like our citizens, should be held accountable when they

commit egregious acts of violence, The bright Yight of day should shine upon the atrocitics

committed by Department of Menlal Health, Until it does, the cries of our most vulnereble
citizens will go unheard ag they continue to be brutalized by those who are entrusted with thely
Care,

The Commonwealth wasted literally hundreds of thousands of taxpayer doilars on its
indefensible legal positions and when Il came time to “do the right thing" it ran for the proverbial
hills, Tt is vespecifully submitted that the Commonwealth should now should stand tall and do
what morality dictates ought to be done: pay the entire Second Amended Judgment to Jason
Davis' father who both tived through the agony of his son's ovdeal and attended the month long
Federal Civil Rights Trial, We are, after all, a civilized soclety and we should act like one.
Governments should be characrerized by integrity and honor both of which have been sorely
absent from this entire "process", Two fegistative bills, filed in an attempi to pay the Federal
District Court's Second Amended Judgmen, have wallowed and been met only with failure
(House Bill H-3998 and House Bl H-2913), I would, with your assistance, the ussistance of the

House of Representatives and the Senale, like to right the wrongs committed on the floor of a
locked wing at the Westborough State Hospital on August 12, 1993,

Liligation which T have Instituted ngainst the DMH has also brought to light a wide varlety of
additional egregious constitutional infirmities which are ongoing within the DMH including its
policies regarding the "voluntary admission” of patlents who are actually incompetent when they
“sign themselves in,.." This particular "issus” was potunlly “front and ¢enter" in the Davis
litigation when it was proved that Jason Davis was incompetent when he "voluntarily” admitted
himself to the Westborough State Hospital in 1993, See Davls v. Rennie, 997 F. Supp 137 (D,
Mess. 1998). This admission "issue", aithough enormous in seope and constitetional magnitude,

is only one of many which confront the Massachusetis' Department of Mental Heelth,

[ would very much appreciate the Opportunity to meet with you concerning the Davis case and
other inalters germane to the constitutional of

peration of our State Hospltals,
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Sincersly,
BRENDAN J, PERRY & ASSOCIATES, P.C.

Chn‘stopﬂer M. Perry
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Case involved beating of Wéstboi'o State Hospi'tal'patiemj"f o

By Mark Melady
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the beating had 1o "shock, the
tonsaience’’ or show “delibor
atdd nelference” (o thepatienl’s
Fglits. :

s appeal was budtialed by ‘

then-Attorney -General” Scoli
Harghbarger and continued by

current -Aftorhey General :

"Noas T, Kallly, Tho st Cix
"oult Cosurd upheld the trial find.

tho Supreme Court,

e-altornay gonotal hasall

plong contended thal hdspital
workets had no-oblgation te
glop another hespial werker
from beaflng. 4 patenl’ Mr.

. Porry said, 1 dou't gpt that one,

1 thouglit, tha attordey general
was supposed to'ddvanc: post
tiony thal herwdit the fubllo at
13.1‘{]_(3.” f Lot

dboul $1.52 inilifon, Mr. Pery

3 /7/&7;
Worces 7@'!’@

“gie damagés pward was

2

ing and Mr, Rellly appealed to,

22efle,
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THE COMMONWEALTH OF MASSACHUSETTS

DEN T, CLEMENTS

EXECUTIVE DEPARTMENT Orier Laoi Gounse
PMGHAEL J, PriEauLY

STATEHOUSE * ROOM2TY DEPUTY CHIEF COUNSEL

BOSTON, MASSACHUSETTS 02133 MAUREEN MCGEE
TEL (617)725.4030 « FAX: (B17)727-8280 DEPUTY LEGAL COUMSEL

MARK A,
OFFICE OF THE GOVERNOR'S LEGAL COUNSEL 6Py L, B
DEVAL L, BATRICK KATE Coak

GOVERMOR QEPUTY LEGAL GCOUNEEL

TIHOTHY P MURRAY €, Aliid THOMAS
LIEUTENANT GOVERNOR DePUTYLEGA Goustl

Juna 11, 2008

Christopher M. Petty, Bsq.

Brendan J, Perry & Associales, P.C,
85 Bl Strect

7.0, Box 6938

Holliston, MA 1746

Dear Mr, Porry:

Fwrile in Tesponse to your request for Governor Patrick's assistanco in direcling
the Commonwealth (o pay & punitive damages award that your now-deccased client; Jason

Davis, obisined in & civil rights wetion filed aguinst certain individuals who worked a!
Wesloorough State Ilospital in 1996,

thave reviewed the materials that you provided and researched e appiicable law,
Seetion 9 of Chapter 258 of the General Laws gavems the Commenwealth's #bitity to puy
judginents arising oul of fntentional fort or sivil rights actions filed against individual state
empioyees. ‘That stalute prohibits the Commonwoalth from indemnilying an empleyec for
civil rights violations involving grossty negligent, witlful or maticious conduet,

As you have oxplained, (he jury in this case was instrucied (hat it could award
punitive damages sgainst a defendan enty it found thaf the defendant had acled

“aliciously or wantonly.™ In light of that instruction, Section 9 bars the Commorweallly
from paying the punitive damages portion of the verdicl, .

You have cpnﬁnue(l that the Commoenweallh paid the compensalory dmmayes
portion of the verdict in 2002, totaling approximately $177,760, on behalf of a defondant
whon the jury found did not engage in malicious cenduct, That pAYMeNt wis



OFFICE OF THE GOVERNOR'S

LEGAL
Page 2 COUNSEL

permitiod by Seetion 9, Unfortunalely, the additional pRyment [hat yoit now seek is not,

Sincerely, O

Michuel ] 1’§i‘1bau]l

'
N
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LAW OFFICKS
BRENDAN J, PERRY & ASSOCIATRES, P.C,
95 Ehn Street
Post Office Box 69338
HOLLISTON, MASBACHUSETIS 01746

URENDAN J. PERRY T&t: (GO8) 429-2000
CHRISTOPHER M. PERRY PAX: (0B} 4291400

, June 20, 2008

Michuel J. Pineault, Bsqguirg
Chiel Deputy Legal Counsel
Commanweinlth of Massachuseils
Executive Departiment

Stute House

Room 271

Boston, Mussachusetls 02]33
Re: Jusen Davis Cage

My, Pineault:

The within is responsive ("Response™) o your felter ("Letier™) dated June 11, 2008,

Twould again like 1o thank you und Kate Cook for the time you expended on the Davis maticr,

Through your Letter you Indicuied that Stwe {ndemnification Statule! cannot be used as a
vehicle for paying the Davis judgment. T ngree. In sum and substange, the central loge!
conelusion in the Lelier was that sinee the Davis Defendants were found to huve ucled
"maliciously or wantonly® the State Indemnification Statute® forecloses payment under il
provisions, Davis has always readily conceded 1hat this sialute doss nol provide a vehicle Tor
payment. Moreover, Davis never soughl the asslstance of the Governor predicaled upon the
dictate of the State Indemnification Statute and does nol now. Tt is one thing o suggsst thal
payment connot be made under the State Indemnification Statute, 11 is quite another Lo suggest

that this stiwie aciunlly praciudes the Slate from paying the Duvis judgment from another
source, TUdoes not and never has,

I would like o continue o confer with the Governor's office on (he issues raised in Davis since,
iU is respectfully submitted, the conlentions set forth in the Letter are aetundly irrclevunt to the

S

' MG e 238,89 preciudes indemmifiention if the conduel of the culprit 1y found to have besn "grossty negligent,
willlul or malicious., "

MG e, 258,89



&

disposition of this malier, A thetoricy] question is worth asking ul the oulsel: I s illegal for the
State to puy & ludgment entered against severn) State Mental Health Care Workers, neting
under color of State law authorlty, who pina mentatly Il lnpatient to the Foor so thal one

uf their own can beaf hlm blogdy in front of w Charge Nurse who, all the while, aciually
leoks un and engourages the onslaught?

L, INTRODUCTION

This Response demienstrales that (i) The Qovernor and Mussuchusells Legisialure possess the
legal authority Lo puy the entire Duyiy judgment notwithstanding the pravisions of the State
Indemnificution Stalute; (1) Two Siare Attorneys General in the Davis case wore of the opinion
that indemnification was perinissible under Stale Law notwithstanding the provisions within the
State Indemnlfication Statute; wnd (it}) the Stale previousty made o payment of more thup
FI77.000 i the Davis cuse which paymeni was  actuslly Torbidden under the Stale

Indemnification Stutule, Any one of these grounds support the contention ihut payment of the
Davis judgment may now be mude,

I PHE LEGISLATURR AND THE GOVERNOR HAVE THE LEGAL AUTHORITY
TO PAY JUDGMEN

TS WHICH CANNOT BE INDEMNIFTED UNDER THT STATE
INDEMNIFICATION STATUTT

As recently as Mareh, 2005 the Mussuchusells Governor, Mussuchusells Legislaivre wnd Stawe
Attorney Generul ull agreed that Judgments, which cannol be paid through the use of the Staie
Indemnification Statute, may nonethicless still be paid by the State, Al one need do to verify this
conienlion is 1o rend the 2003 Mussachusel(s Iegislative Record converning Dennis R. Smith,
read the appended Boston Globe upticle und rend the files mainiained by the Suffolk Superior
Court, See Bijun Mobhwmimadipour v, Dennis R, Simith; {(Suffeik Superior Court, 2005); Boston
Giobe, Cily & Reglon Section, Section B, March 26, 2005 «f pages B1, B4, Simply pul,.the
Qovernor, Massachusells Logistuture and the Altorney General all necessarily ugrecd in
Mehammadipour that i is not "legul” Tor the Commonwenith Lo pay @ civil rights judgmen

even though it cledrly cannot ve paid under the State Indemnificution Statute,

The vppended Boston Globe article specifioally notes thul Dennis R. Smith "had delivoraiely
violated {Plalntilfs] civil tights" as the verdicl entored in that case #lso proves.” Furiher, the jury

i the Mohammadipour case found (he Defendant 1o have acted "wilifully, deliberately,
maliciousty or wilh reckless disvegard,.."* (n depriving Bijan Mohammadipour of his civil rights,
These findings did not, nowever,

preclude the Governor, Massuchusells Legisiaiuie or State
Attomey General from joining together to inroduce a speeiul bill to pay the Mehammadipouy
judgment even though sueh judgment could not have beon puid under the Stale indemnification

? See Bosion Olobe CHy & Reulon Seetion. Section B, Murch 26, 2005 at pages B 13 See BHun Mohaminadipour v,
Rennis R. Sl (SufTolk Superinr Covrs 2005)

" Soe Boston Qlobe, City & Ruplon Secljon Section B, Murch 26, 2005 ot puges B1, Bd: Massachussits Laglsiutive
Keeord; Bllan Mohemmadinowr v, [7ennis », Sl (SultBlk Superior Cou, 2003).




Statute, [From en indemnification staridpoint the Mohammadipour and Davis cases are
legally Indlstinguishable,

The Plintiff in Mohammadipour was paid us 1 "result of & supplemental spending bill" approved
by the Legisisture which mentioned Dennis R. Smilh by name.’ This "process” i certainly not
pat of - M.G.L. e 238, § 9 and it cleerly domonsirates thal the Massachusetls Govemor,
Legislatyre andd Atiomey General have plenary power to pty Court judgments-even if M.G.L. ¢,
238, § 9 cunnot bie smployed, To suggest (hat the Governor, Leglsielure and Atlornoy Genernl do
not huve (his right would be 1o underestimuie the breadih and scope of powers whizh the

ranches of Government enjoy, Archived records from the Seitlement and Judgment Fund and
scores of Jegistative records nugmen! the cantentions in this seclion,

. THE COMMONWEALTH'S ACTIONS IN THIE DAYIS CASE ALONE PROVIE
THAT TT IS ENTITLED 10 INDEMNIY NOTWITHSTANDING UL
PROVISIONS OF THY STATE INDEMNIFICATION STATUTE

fu the context of the Davis case 1wo Alios
after judgment entered upon the Jury verd
lwo Atlorneys Generul, in their respuclive

neys General made settlement offers both before and
icl. These two olfers were obviously extended by the
cupacities as the lend fuw enforsement officers for the
Commonweslth of Massachusetls, notwithsianding uny principal espoused within M.G.L. ¢, 258,
§ 9. Morcover, thess oifers were plso extended notwithstending the Focl that all of Daviy' ctaims
werd clearly nol subject 1o indeimnification under the Siate Indemnification Siatute, These
setllement offers themselve$ dictute that the State Indemnification Stwtate does nat oxerl
preclusive effecl upon the Commenwenlih's abitity 1o pay the Davis judgment, Bow could it if

thoy State 1s to retain the ubllity lo have o “moral compass” 7 The ambit of Section 9 of ¢
258 cannot be extended to encompass an arena over which it has no appiication,

Vo A _BRIOR PAYMENT BY THE COMMONWEALTH IN_THE DAVIS CASE
LYIDBNCIS THE FACT THAT PAYMENTS CAN BE MADE BY THE STATE
NOTWITHSTANDING ANY OSTENSIBLY JINCONSISTENT DPROVISION IN
THESTATE INDEMNIFICATION STATUTE

Within lhe denial Letter you offhindedly sugpested thut a prior partinl puyment to Davis of more
than 177,000 was uctually "permitied by Section 9.." of Chapler 258, I this contention were
true it would, In e, now dictale that this partial payment cannot be used as “precedent” W

ablwin ngditional puyments still due under the Davis judgment, With ul! due respecl, this
conlenlion is legally erroneous,

Payments under MG.L, ¢, 258, § 9 nre not "permlited” I the Delendant's conduet 1s found lo
huve been ''prossly negligent, willfui or maliclous" (emphasis added). The payment of more
than $177,000 to Davis was made in relation 1o that portion of the jury verdicUjudgment which
pertained to Nieholns L. Tassone, The Jury expressly found thas Tassone did not stop others from

utihizing excessive force upon Davis notwithstanding e fuet thal Tassane was present, observed
the oxcessive foree, was in poshiion 1o siop | and hud the time {0 do s,

Y S Joston Ulobe, Ciy & Resion Saetlon Sogtlon [, Mureh 20, 2008 al pagey B i



The ciaims asserted aguinst Tassone obviously were intent bused Federal Civil Rights clnims,
(8ee Fourth Amendment; 42 U.8.C. § 1983), Tussone unequivecaliy was found by the jury ta
have engaged in conduel which was al least "grossly negligent” and "willful" insofar s he
intentionally faifed to stop excessive force being committed in his presence even though he
clearly had the time tnd ability 1o do so, This conduct was not, by any strefen of the imagination,
"careless” conduct ha unintentionally and mistakenly resulled In harm 10 Duvis,  Since
Tnssone's conduel was uf leas! "grossly negligent" and "wAllful" it is beyond eavil that the Stuie
indemnificution Stutute could nol have been employed 1o puy the "Tassone™ portion of the Davis
judgment, This puyment alone evidences the fuct thal the Commonwealth, within the contex! of
the Davis malter jtself, concluded thut the Stute Indemnificailon Statute does not oxerl

preciusive effect on Hs nbility to pay "imenl" bused civil rights verdiets, This "payment” is in
wecord with the payment in Maohammudipour,

Vo INDEMNIPICATION ALTERNATIVES

The Cemmonwenlth need not decide this matter on indemn
hook in M.G.L. ¢, 258, § 9. The Commonweult
that it s desirous of paying

Hication grounds or eny oslensible
1 could uniiaterully determine, in 4 money bit,
the Bsiule of Juson Davis a sum certain for his injuries. The
legislutive Bill, previously filed by Vincent Pedone, cast i &s o "moral obligation”, This Bill
could be resurvecled and wmended (o expressly state thal i dogs not indemnify any person in

relition 10 any claim oy Judgment, This language would teke the Bl right out of the
"Indemnificalion” nrena,

Y1 ASSISTING THE BXECUTIVE BRANCH IN OTHER AREAS

Irespect your decision regarding ¢, 258 bul clearly do not ngrec with it, Our disngreement in Uiy
regard shouwld not, however, foreclose my ability 1o assist the Commonwealth in other areus, |
voied for the Governor and am an energetic supporter of his. [ hope the Executive Branch lets me
assist it becuuse 1 huve, it is humbly submitled, obtained specialized knowledge in 4 seemingly
obscure areq of Constitutlonal Yaw which can clearly benefit ali mentaily (1 fnpetients housed in
our DMH facilities, The Commonweslih needs much help In this wrea, Tam willing o give i,

I would ke to offer, on & pro bone basis, o nsslst the Commonwealth in erdicating the
cgregious conditions within the DMH which 1 leurned nboul while litigating Duvis and other
cuses. 1 lalked about theso egregious conditions during our conference on June 3, 2008, My offer
in this regard is ot an empty one, It is heartelt, It must be reeailod thal supervisory claims were
asseried in Ihe Dnyis case stemming rom continuous und sysiernalle vielence being exaclod
upon mentally il inpatlents ai DM, facilities, There is much work to be done to bhelp our most
vunerable cilizens housed in DMH Facliities. The issues which need to be restifisd include those
set forth in the Lwo reported Jegal optnions which | provided 10 you in the Davis malier,

YIL QONCLUSION

ihe State is deslvous of Paylng the Davis' Judgment 1t is legally entitied to do so,

y



T

Sinceiely,

BRENDAN ). PERRY & ASSOCIATES, P.C,

By \ Tj_’_—\\

Chr'zsto}:hc;' M. Perry

CMPhme

Enelosure

Ce: Kate Cook, Esquire
Depuly Legal Counsel
Commenwsalth of Massachuselis
Executive Department
Slale House
Room 271
Boston, Massachusetts 02133
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By Jonalhan Saltzman
GLOTL STHIT

Govertorhid Romney ang
slate Tiwanakers quitlly appriovid
w hudget amendient iast fnl Wyat
saved wolltically vonnected for-
maer stse employeo from heving
t iy $250,000 i dnages for re-
talintisg neainst a whistleblowar,

v A BufTulk Connty fury mevieded
S6U,000 Tnsl June Lo Bi)an
shanunadipouy, o gh-raiking
ssate englacer who sald he was
ramilinted and stripped of Job du
tus after ho potntpd pul hinzard.
aus conditious md an ashiestos-
Il siale office buliding,

Thwe state was ordered Lo cover
bantlideds of the nward, I 1he
reat wils Lo b pald by his formoer
Losa, Dennfs W Smith, whio, the
oy concludwd, had dellberately
violated Mehemnindipour's elvil
tights,

Hab Smith, » promipent
Mymouth Repubilean who las
made regvlar eontributions Lg

LOP eandldnins and who hends

thie Now Englamd office of Uio fod-
eril Genesnd Services Adimin!strur
Hon, won't have to pay & penny be-
enitse of o speelal law poassed in
Sapterbar,

I 2 listtenoticed proviston e |

oluded Iy a supplemential spend.
ing it and inentiéning Seaily by
pame, Homney and the ovar-
whelningly Demecratic |oyisia-
Wit provided that the state cover
Sy purton of the daminges
wntl Dils Tegal oxpenses, "o %y
o,
e ey odmbnisirson
adueed e mersare becwusa il

T aeieved tiat Smidl ieled i pood

Al v cirrying ol Bis Job pe.
vensibilities nnd L oshowld pot

TON Gronp §4

fivee & poientially wilasteuphie -
nanehil doss,* Harey Grosginmg,
penersl counsel for U Fyvenilv
Oliee of Administestlon pio )4
nanee, sait in a statement, 1t e |
slate Nt nob come 10 Sy i,
Grassinan added, i would Jve
dlliouhy altracting nad veladning
talunted thanngors, :

Asked whether Sty pobili.
v} tes hng nuything to ga with i,
nRonImey spakeswonay eelined '
Lo corninent.

Bul Mehammadipour ang his
lawyer sald Wio spocial pProvisian
files 30 the face of & 1004 Mussas
clwisetts Inw passed spetiileadiy 1o
protest whistlehlowers,

“On the one hend, the Co. -
INCIwealth is saylng, 'y don't
Hxa people whe ratllage againg
whistichlowers) " sald his lavwyer,
Tirle Maxweil, whe snid he ouly
tearned tifs moanth abowy (he
INCASUTC'S pussage, “On Uiy gligr .
tinnd, IUs now protesting tiip gy
whio went afier te whlstlobjowe -

Smih, who s served g 1.
glenal adminksiralor of the Gy
erd Servicos Adminlatmilon stnee
2001 Bnd miokes $148,200 o year,
did not retuen phono eslis to his
office yosterdny, '

Leslle Greor, & specla) nsslstant
BUOTNGY genora) who defondudg
Smith snd the state W tha. eivi)
Inwsult, sald yestevday thay the
vy was aol Intended g nrolest
only $mith. Sho sald state afficlals
wore worrled ibout managers
boiting from thelr jobs i they

feared being heold rersonilly lable
insuehsults,

Trom 19938 1o 2001, Smith
served ns suporintendont of iy
Bureay of Stale Ofico Bulldtngs

wnder Govornors Williay 1 Weld |

ad Faw Collucel ang Agting Goy-
Semor Jule Bwilt, Prior 1o thal, ho
trected the Boston reglongl pffice
of thet US Departient of Lduen-
HERY
© A former math tencher, Smith
hos wiade severn) contrtbuiions o
l{cl?umiu‘m polltielans o1y the stawe
mnd foderal Jove] in recent yours,
Inelwdlng §1,000 tp George W,
Bush 2 W5 s run for piresident
rnd hen $2,000 hy his reeloeting

rMohiammedipour sued the
stale and Smith in Sufiolk Superd.
or Coury, ghiing vialations of the
stnte's whisileblower rroteetion
sintite und fedoral and slate civil
righis T,

Ie testified nt trint that Sinbih
orchestrated n eanualen to diss
credit himy, oxcluded Mm from
maetings, downgraded his em-
ployee vvnluatlons, und borred
him frem the Stete Mouse nlter
Mohamnndipour drow aitentlob

n poteitially dangerous rabesios
8l the Saltonsinll State Gffice -
Buildlng in 199+, The baliding
was closed {n 1799, then gutted
sid Tenovated ab w 2o of $LU6
mitlon,

A Newton psychologlst hired
by Mehammadipour testined that
the Iraulan-born Danvers engi-
negr, now 52, swifered fromepanle
sitncks, depression, and syinp-
toms slmilar (o post-tyaumnile
stresy disorder ns noresult of the re
wdlation, ]

areer counteredl ot triul that
Mobiaremngtpour nevar proved o
wis punished for complalnlpg
phoul unsafe conditlons o7 miet le-
gal slundards required to prove
Whial fedezal nnd sinto laws had
been breken, Menetheless, Uig Ju-
1y sided with Mohamnmdipour,

Ony juror satd nfterward that
shio (el Mohoutnadlpour ind set
un impressive exniple for other .
state employees, "I'm honored to
liave sonigixdy ke Bijan making
sury that whon we conite Into these
. buildings, we are safe sald Juror
" Lindn Nash,,

Moliannmadipour, the prinel-
nel engineer for the Doreau of
Siate Ofhee Bulldligs, sald this
week hinl the speclel fuglslation
vovuring Smith's daimsyes could
cinboiden ollier manngers tu ve-
tailate against whisileblowers,

“Itow would you encourage

20

C N , 2005

anyhody who's been involved wleh
the Blg Dig and they've sean
syrongdoling Lo eoine owt Rnd Dlow
the whistle 1 the entlre govern-
meil rewards the person who re
tatintos ngaingt the whistie.
plower? e sald,

Under Mussachuselts tort Jaw,
the state van Wypleally protect: the
]porsonal finmces of an lndividual
sued for vielallng clvil rights stat.
wtes while enreving oul his or her
Job, But tho law speelfieally ox
chudes defendants who "scied tn
grossly aegtgent, wilitul, or ninll-
clousmaniior” .

e Jury in Mohunnradipoury
suit concluded Wil Sinfeh noted
“williully, deitberately, malieios)y, -

, o with reckless alspegard of

Mohainmndipour's free specch
rights by retallating against T,

aceording Lo & guestion posed 1o
the Jury

After tho verdiet, Greer sald,
she mot vill Remiey udsivinistras
Hon officlals and the atbumey gen
erul’s office about passing & speciul
lawr Lo plek up Smith's pordon of
the pwirt ond legel egenses,

""Ie problem wasn't 5o much
Whal Hiey wanled te.reimburae
St Greer s, It was that |
g sloed out Uiere end b foraver
statg wanager loses Wls house by
cause of parsonnd Hability, who's
golng ta go work fov the suited”

Groer sabd U reason Macwelt

vis drawing nttention to the spe-
clal layy now wis bocause she Nkl
twe minblons in Ure past woek seoks

ing o hive the jury award thrown

out in Superior Court, '
Fearing that posstbllty or a -

yorsal @ tho verdicten appenl,

Maxwell wanted o embarriss
slalo ofliclals to eatract a big scltie-
ment, shesald, )
Macwall ealied that Jugigrous,
suying Uiat §f state offielals
Uweren't eimbarrassed by the ver-
dict of this jury, then they wiil nov,
or B pinbarrassed Yy anything

Jongthan Sallsman c¢in be
reached al ysallanan@globe.cum,
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THE COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE DEPARTMENT

STATEHOUSE + ROOM 274
BOSTON, MASSACHUSETTS 02133
TEL (B17) 7254030+ FAX! (817)727-8280

OFFICE OF THE GOVERNOR'S LEGAL COUNSEL
DEVAL L, PATRICK

GOVERNOR

TIMOTHY P, MURRAY
LIEUTENANT GOVERNOR

June 20, 2008

Christopher M. Perry, Esq,

Brendan J. Perry & Associates, P.C.
95 Elm Street

F.O, Box 6938
Holliston, MA 01746

Dewr Mr, Pervy:

Ewrite in yesponse fo your letter dated June 20, 2008,

Commonwealth from paying those damages.

Health, Thank you for extending it.

Stncerely

%)

BEN T, CLEMENYS
CHIEF LEGAL COUNSEL

MICHAEL J. PINEAULY
DEPYTY CHIEF COUNSEL

MayreeN MceGee
DePyTY LEGA, COUNSEL

MARK A, REILLY
DepuTY LEgal Gounsel

KATE COOK
DePUTY LEGAL COUNSEL

E. Agiv THOMAS
DEPUTY LEGAL COUNSEL

You are correct fhat the Legislature could pass legislation authorizing the
Commonwealth o pay the punitive damages that the jury awarded against the individual
defendants, Absent such legislation, Mass, Gen, L, ¢h, 258, § 9 precludes the

Iwill forward your offer of pro bono assistance to the Department of Mental

li)ﬁ/

ichael J/P Mi’tu
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Expucted Delivery Day: Monday, July 14, 2014

Product & Tracking Information

Fostal Producl:
First-Glass Mail®

July 14, 2014, 11:32 am

Features:
Cartified Mail™

Detivered

Send Mai

Ralurn Recaipt

Yo sty s defzared AT 3 s on July 1 2016 i BOS 0N, BIA D0,

July 14, 2014 B39 ain

July 13,2014 |, 4:26 am

July 12, 2014, 5:05 am

July 11, 2014, 9.45 pm

July 11,2044 | 4:51 pm

July 41,2014 | 3:54 pm

Deparl USPS S Faciily

Processad lhrough USPS
Sort Facilily

Deparl USPE Sort Faciity

Processad through USPS
Sort Facility

Depart Post Office

Accsplance

Track Another Package

What's your tracking {or receipt) number?

LEGAL

Piivacy ooy s

Terms of s
LS

t L) Gl »

EIUSPSCOM

Litps:/ftools.usps.com/go/TrackConfirmAction.action?tRef=fullpage&tLe=1&tex128777=...

ON USPS.COM

Govenen! Saracas

fuy Slans & Shop

Priv o Labe! wisiy Fostage «

iZus o Bernce

[ralivcang Salulions o e Last M s
Site Index

Copyngtit 201 UBPH, ARGty Rasarved

BOSTON, MA 02205

BOSTON, MA 02205

BROCKTON, MA 02301

BROCKTON, MA 02301

MEDWAY, MA 02053

MEDWAY, 1A 02053

Track it

ON ABOUTISPS,.COM

5 Eorvico Alads v

Dlications »

Farm &

Coidrs ¢

iManaye Your Mail

rage 1011

Reqister / Sign n

Search USHS com or Track Peckages  Subr

Shog Businoss Sululions

Customar Service »
Have guestions? We're here to help.

Available Actions
Text Updatey

Email Updales

OTHER USPS SITES

~

Brasie el $3Ekauay -
Poslal 1t 075

Inspectar Hancals

Posial Erplorer »
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® Complete items 1, 2, and 3. Also complete

item 4 If Restricted Delivery Is desired.

W Print your name and address on the reverse .4

so that we can retumn the card to you.
® Attach this card to the back of the mailpiece, . *

or on the front if space permits. i

A mpm LI

mzao mfﬁqm%_ﬁ

4. Asticle Addressed to:

Tevol. [BeiK e

MNW.\R \.*Q%
G 7y &&@F
Keom 145~

0. ls delivery address differant from ftem 1
If YES, enter delivery address below:

Date wwéé
/L

O Ne

[ Express Mait

3., Segrice Type
WM@B#B. Ivail
Registerad

[ Retum Recelpt for Merchandise

/ O Insured Mai 00 C.OD.
Wﬁ \\\M Jox/ 12771 / NM w W 4. Restricted Delivery? (Extra Fee) O Yes
g 2. Arficle Number
| Granstr fiom sanvioo tabel) Nw\% \W%N\ zep> y B73 Toyo
" moaoﬁmo Return Receipt _om.mmmlomi:mww
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