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Chief Deputy Legal Counsel
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Execulive Departiment

State House

Room 271

Boston, Massachusetts 02133

Re: Jason Davis Case
Mr. Pincault:
The within is responsive ("Response”) to your letter ("Letter”) dated June 11, 2008,

I would again like to thank you and Kate Cook for the time you expended on the Davis matier,

Through your Letter you indicated that State Indemnification Statute' cannot be used as o
vehicle for paying the Davis judgment. T agree. In sum und substance, the centrab legal
conclusion in the Letter was that since the Davis Delendants were found to have acled
“maliciously or wantonly” the State Indemnification Statute® forecloses payment under its
provisions. Davis has always readily conceded that this statute does not provide a vehicle {or
payment. Morcover, Davis never sought the assislence of the Governor predicated upon the
dictate of the Slaie Indemnification Statule and does not now. 1t is one thing 0 suggest that
payment cannat be made under the State Indemnification Statute. It is quite another o suggest

that this statute actually precludes the Stale from paying the Duvis judgment from another
source, It does not and never has.

P would like to continue (o confer with the Governor's office on the issues raised in Davis since,
iUis respectlully submitted, the contentions set forth in the Letter are actually ircclevant lo the

i . : . . L. . v e " .
M.G L. c. 258, §9 preciudes indeminification if the conducl of the culprit is found to have been "prossly negligent,
witlul or malicious...”

P M.G.L. c. 258, §9



disposition of this malter. A rhelorical question is worth asking at the oulset: ILis fllepal for the
State to pay a judgmient entered spainst several State Mental Health Care Workers, acting
under color of State law autherity, who pin a mentally ilf inpatient to the floor so that one
of their own cam beat him blyody i front of a Charge Nurse who, afl the while, aciunlly
looks on and envourayes the onslaupht?

L, INFRODUCTION

This Response demonstrates that: (i) The Governor and Massachusetls Legislature possess the
tegal authority o pay the entire Duvis judgment notwithstanding the provisions of the State
Indemnificution Statute; (i) Two Stale Atterneys General in the Davis case were of the opinion
that indemnification was permissible under State Law notwithstanding the provisions within the
State Indemnificalion Statule; and (iii) the Stale previously made a payment of more than
BI77,000 in the Davis cuse which payment was actually forbidden under the State
Indemnification Statuie. Any one of Ihese grounds suppart the conlention Ihat payment of the
Davis judgment may now be made,

I THE LEGISLATURI AND THE GOVERNOR HAVIE THE LEGAL AUTHORITY
TO PAY JUDGMENTS WITICH CANNOQT BE INDENMNIFIED UNDER THE STATE
INDEMINIFICATION STATUTL

As recently as March, 2005 the Massachuselts Gavernor, Massachusctls Legisiature and State
Attorney General all agreed that judgments, which cannol be paid through the use of the Stale
ndemnification Statute, may nonetheless stitl be paid by the State. All one need do to verify this
contention is to read the 2005 Muassachuselts Legislative Record coneerning Dennis R. Simith,
read the appended Boston Globe article and read the files maintained by the Suflolk Superior
Courl. See Bijan Mohummadipour v, Dennis R, Smith; (Suffolk Superior Court, 2005); Boslon
Globe, City & Region Section, Section B, March 26, 2005 al pages B1, Bd, Simply put, the
Governor, Massachuseits Legisluture and the Atlorney General all necessarily agseed in
Mohgmmadipour that it is not "illegul" for the Cemmonwealth to pay a civil rights judgment
even though it clearly cannot be paid under the State Indemnificution Statute.

The appended Boston Globe article specifically notes that Dennis R. Smith "had deliberately
violated [Plaintiff's] civil tights” as the verdict eniered in that case also proves.® Further, the jury
in the Mohammadipour case found the Defendant to huve acted "willfully, deliberately,
maliciously or with reckless disregard..." in depriving Bijan Mohammadipour of his civil rights.
These findings did not, however, preclude the Governor, Massachusetls Legistature or Stale
Attomey General from joiring together (o introduce 4 special bill 1o pay the Mehammadipour
judgment even though such judpment could not have been puid under the State Indemnification

3 See Boston Globe, City & Region Seclion, Sectipn B, March 26, 2005 at pages B1; See Bijan Mohammadipour v.
Dennis R, Sraith; (Suffolk Superivr Courl 20053

* See Bastan Globe, City & Repion Section Sgction B, March 26, 2005 at pages B 1, B4: Mussachuseits Legislutive
Recerd; Blian Mohammadlpour v, Bennls R. Smith; (Sulfolk Superior Cowl, 2003),




Statute. From an indemnification standpoint the Mphammadipour and Davis cases are
legally indistingulshable,

The Plaintiff in Mohammadipour was paid as a "resull of a supplemental spending bill" approved
by the Legistature which mentionied Dennis R. Smith by name.” This “process” is cettainly nol
purt of M.G.L. c. 258, § 9 und it clearly demonstrates thal the Massachusells Governor,
Legislature and Attomey General have plenary power to puy Courl judgments even if MUG.L. c.
258, § 9 cannot be employed. To suggest that the Governor, Legisluture and Attorney Generul do
not huve this right would be to underestimate the breudth and scope of powers which the
branches of Government enjoy. Archived records from the Settdement and Judgment Fund and
scores of legislative records augment the contentions i this section.

I, THE COMMONWUEALTII'S ACTIONS IN THE DAVIS CASE ALONE PROVIE
THAT IT IS ENTITLED TO INDEMNIFY NOTWITHSTANDING THE
PROVISIONS OF THE STATE INDEMNIFICATION STATUTE

M the conlext of the Davis case two Attorneys Generu! made settlement offers bath before und
afler judgment entered upon the jury verdict. These two offers were obviously extended by the
Iwo Attorneys General, in their respective capacities as the lead lew enforcement officers for the
Commonwealth of Massachusctts, notwithstanding any principal cspoused within M.G.L. c. 258,
§ 9. Moreover, these offers were also extended notwithstanding the fact that all of Davis' claiins
were clearly not subject w0 indemnilication under the Slate Indemnificulion Stawte. These
seitiement offers themselves diclite that the Stae Indemnification Statute does not excrl a
preclusive effect upon the Commaonwealth's ability to pay the Davis judgment. How could it if
they State is to retain the ability (o have a "moral compass® ? The ambil of Section 9 ol ¢.
258 cannol be extended Lo encompass an arena over which it has no application,

V. A PRIOR PAYMENT BY THI COMMONWEALTH IN THE DAYIS CASE
EYIDENCES THL FACT THAT PAYMENTS CAN BE MADE BY THE STATE
NOTWITHSTANDING ANY OSTENSIBLY INCONSISTENT PROVISION IN
THE STATE INDEMNIFICATION STATUTE

Witkin the denial Letter you offhandedly suggesled that a prior purtizl payment to Davis of more
than $177,000 was actually "permitted by Section 9.." of Chapter 258, If this conlention were
true it would, in turn, now dictate that this partial payment cunnot be used as "precedent” o
oblain additional payments still due under the Davis judgment. With ail due respect, this
contention is legally erroneous.

Payments under M.G.L, ¢. 258, § 9 wre not "permited” if the Defendant’s conduct is found to
have been "grossly negligent, willtul or malicious” (emphasis added). The payment of morc
than $177,000 to Davis was made in relation to that partion of the_jury verdict/judgment which
pertained to Nicholas L. Tassotie. The jury expressly found that Tassone did not stop others from
utilizing excessive force upon Davis notwithstanding the Fact that Tassone was present, observed
the cxcessive force, was in position {o stop it and had the time to do so,

' See Boston Globe, Uity & Hegion Section, Seetion Is, March 26, 2005 a1 pages Bl




The claims asserted against Tassone obviously were intent based Federal Civil Righis claims.
(See Fourth Amendment; 42 U.S.C. § 1983). Tassone unequivocally was found by the jury to
have engaged in conduct which was at least "grossly negligent” and "willful" insofar as he
intentionally lailed (o slop excessive force being committed in his presence even though he
clearly had the time and ability to do s, This conducl was not, by any stretch of the imagination,
‘careless” conducl thal unintentionally and mistakenly resulte¢ in harm 1o Davis. Since
Tussone’s conduct was ut least "grossly negligent” and "willful" it is beyond cavil that the Stute
Indemnification Statule could not have been employed Lo puy the "Tassone" portion of the Davis
judgment. This puyment alone evidences the fuct that the Commonwealth, within the conlext of
the Davis matler itsell, concluded thal the State Indemmification Stalute does nol exert s
preciusive clfect on its ubility 1o pay "intent” based civil rights verdicts. This "payment” is
accord with the payment in Mohammadipour,

V. INDEMNIFICATION ALTERNATIVES

The Commonwealth need not decide this matler on indemnification grounds or any ostensible
hook in M.G.L. ¢. 258, § 9, The Commonweulth could unilaterally determine, in 4 money bill,
that it is desirous of paying the Estatc of Jason Davis a sum certain for his injuries. The
legisiative Bill, previously filed by Viacent Pedone, casl it as a "moral obligation”. This Biil
could be resurrected and amended to expressly stale thal it does not indemmify any person in

relation o any claim or judgment, This language would tuke the Bill vight out of the
"indemnificalion" arena.

VI ASSISTING THE EXECUTIVE BRANCH IN OTHER AREAS

Frespeel your decision regarding ¢. 258 but clearly do not agree with it. Qur disugseement in this
regard shouid nol, however, foreclase my ability to assist the Commonwealth in other arcas. |
voted for the Governor and am an energetic supporier of his. T hope the Executive Branch lets e
assist it because [ have, it is humbly submited, obtained specialized knowledge in a seemingly
onscure avea of Conslitutional law which can clearly benefit all meatally i1l inpatieats housed in
our DMH fagilities. The Commonwealth needs much help in this area, Tam willing to give il,

£ would like 0 offer, on & pro bono basis, to assist the Commaonwealth in eradicuting the
egregious conditions within (he DMH which [ Jeurned nbout while litiguting Duvis and other
cases. I tutked about these egregious conditions during our conference on June 3, 2008. My offer
i his regard is not an empty one. It is heanfelt, 11 must be recatled that supervisory claims were
asserted in the Davis case slenuming from continuous and systematic violence being exucted
upon mentally ill inpatients at DMH facilities. There is much work (o be done 1o help our most
vulrerable citizens housed in DMH facilities. The jssues which need 1o be rectified include those
set forth in the two reported legal opinions which | provided to you in the Davis matter.

VII. CONCLUSION

If the State is desirous of paying the Davis' Judgient it is legally entitled 1o do so,



Sincerely,
BRENDAN J. PERRY & ASSOCIATES, P.C.

By: Miﬁ

Christopher M. Perry

CMPfpmic
Enclosure

Cc: Kate Cook, Esquire
Deputy Legal Counsel
Commonwealth of Massuchusetis
Exccutive Departmenl
State House
Reom 271
Boston, Massachusetts 02133
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Measure
sheltered
ex-state
official

Was defendant
in rights lawsuit

By Jonathan Sallzman
SLOBE STuIF

Guvernor-Mill Romney and
state Bwinakers quietly appicved
a budpet amendinent. jast fall that
saved w politicadly connected for-
mer state employee from having
Lu ity $250,000 §n danges for re-
taliting against awhistleblower,

A SulToik County jaury awirded
“7450,000 last June to Bijan
shamnmadipour, a high-ranking
Aligle engineer who said he was
homiliated and stripped of job du-
ties afier he poinled out hazard-
aus cendilions at an ashestos-
lilied state office building.

The state was ordered W6 cover
Wwo-thirds of e award, but the
rest was Lo be padd by his fonmer
bioss, Dennfs B Smilly, who, the
Jury concluded, had deliberately
violated Mohanunadipou’s elvil
rights.

Ll Smith, a prosivent
Phymowth Republican who bins
mmade regular coptributions to

GOP candidales aod whio heads -~
the Kew England ufiice of the fed- -

eral Generad Services Admindstra-
livt, won't ave 1o pay 8 penny be-
canse of a speclal faw passed in
Sepiember.

I a littlenoticed provision fi-
cludad in a supplemental spend.
ing bill awnd mentioning Smits by
name, Rommney and the pyer.
whelmingly Democratic ogisia-
ture provided that the slate cover
stith's portion of the damages
e his Tegal expenses, HITRLES]
nitlion.

“he Runumey administration

Ahireed e measore becavse i
etieved Uil Sinith “ieted in goed
with in vwrrying out bils job res
nunsibititios and ., . should ot

S a

fact a potentially calastrophic fi- .
nanelal fuss” Harry Grossman, |
penceral counsel for the Fxveutive :
Ofhee of Adwinistratlon and 1. .
nanee, sidd inastatement, H the |
ghte had not come 1o Smiths aid,
Grossman added, it weuld have
difirculty attracting and retaining !
talented mnnagers.

Asked whether Simith's politi-
eitd lies had anvting to do with it
a Ronmney spokeswoman deelined '
W eommeant.

But Mohammadipour and his
lawyer sald the special provision
flics In the face of 4 1694 Massa.
chusetts kv passed specifically 1o
protect whistlehlowers,

"On the one hand, the Com-
momwenlth is saying, "We don't
tike peeple who retaliate against
whistleblowers, " sald his lawyer,
Eric Maxwell, who said e only
fearncd this month about the
measure’s passage. "On tie other
band, it's now protecting the gy
whao went nfter the whistleblower”

8mithy, who has served as re-
glonal administrator of the Gen.
ernl Services Administration since
2001 and makes $148,200 a year,
did not return plione calls 1o Nis
office yesterday.

lestie Greer, & special pssistant
attorney general who defended
Smith and the stale in the civi)
Jawsuit, said yesterday thal the
I was nol intended to proweet
only Smith. Shic sald state officials
were worrled about inanagers
bolting from thetr jobs 1f they

ferred being lietd personally Hable
insuch sults,

From 1983 to 2001, Smith
served ns superivlendenl of (he

Bureau of 8tate Office Bufldings

under Governors William |, Welg
and Fawt Cellucel and Acling Goy-
crmor e Swilt, Pror 1o that, he
dirccted the Boston regional office
of the US Department of Bduen-
lion,,

" A former math teacher, Smith
has 1nade several contribulions o
Republican polilicians on the state
and federal level In recont years,
including §1,000 to George W,
Hush In bis Brst men for president
almgi then §2,000 In his recteeting
hid.

TUR DAY,

Mohiammadipour sued the
state and Smith in Suffolk Superi-
oy Coury, ching violations of the
state’s whistieblower-protection
statute and federal wnd stade civil
rights Jaws.

e testified at 1ripl that Sinith
orchestrated & campaign to dis-
eredit him, exeluded him from
meetings, downgraded his em-
ployee evaluations, and barred
him from the State House after
Mohammadipour drew atlentioit
to potentially dangerous asbeslos
at the Saltonstall State Ofhce
Building in 1894, The building
was closed In 1899, then gutted
and renovaled sl a cost of $146
million.

A Newton psychologist hired
by Mchammadipour testified that '
the Iranian-born Danvers engi-
neer, now 52, suflfered (rome-patic
atlacks, depression, and symp-
tois similar to post-traumitlic
siress disorder ns a resull of the re-
wiinlion.

sreer countered at trial that
Mobammmdipour nover proved he
was punishied for complnining
shout uasafe conditlons or niet lee
gal standards requlred o prove
Lhint federal and state Jaws had
been broken. Nonetheless, the ju-
1y sided with Mohammadipour.,

One juror sakd afterward that
she felt Mohannadipour had set
an impressive cxmnple for other
state employees, “I'm honored to |
have somehody like Bijan making
sure that wheit we come into these
buildings, we are safe” said juror

" Linda Nash.

Muhamfnndipour, the princi-
pal engliseer for the Burcau of
Slale Office Bulidings, seid this
week that the special legislation
covering Smitl's danages could
cmbolden other managors to re-
talfite agadnst whistleblowers,

"How would you cneourage

.'Ln_vbod){ vho's been invelved wilh
the Big Dig and they've seen
weungdeing to come owt and biow
tie whistle If the entire govern-
ment rewards the person wlio re-
talicles ppainst the whistic-
blowwer?™ he gaid.

Under Mussactiusotts tort jaw,
the stale ean typically protect. the
personal finances of & individual
sued for violuing civil rights stat-
ules whife carrying out his ur her
Juln Bui the law specifically cx-
cludes defendants who “scted in a
prossly negligent, willful, or inali-
cious Inanier” .

The jury in Mohammadipour’s
suit concluded that Smith aeted
“willlully, deliberately, maliciousty,

. or with reckless disregard” of

Mohammiadipour’s free speech
rights by retalinting against him,
according to g guestion posed to
the jury,

After the verdict, Greer said,
she met with Rewney adminisiea-
tion officials and the allomey gen-
erud’s office about passing o gpeciul
law 1o pick up Smit's portion of
the award and legal expenses,

“[he problem wasa't s0 much
that they wanted lo.relmburse
Smitly" Greer said, “It was that if
this stood out there and & former
state manager loses his house Le-
cause of personal Jiabitily, who's
poing W go work for the state?”

Greer sadd Uie reason Maxwyll
was drawing atlention %o the spe-
cial law now was because she filed
Lwo motions in the past week; scek-
ing 10 have the jury award thrown
ouat in Superior Court,

Yearing that possibility o o re-
versal of the verdict oy append,
Maxwell wanted to embarrass
stale officials to extract g big scilie-

mend, shie sadd.

Maxweit calied that Tudicrous,
saying that if state officials
“weren't embarrassed by the ver-
diet of this jury, then they wiit nev-
er be einbarrassed by anything”

Jonathan Saeltzman cen be
reached ntjsalteman@globe.com,



